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They made us many promises more than I can 
remember, but they never kept but one. 

They promised to take our land, and they took it. 

- Red Cloud of the Oglala Sioux.
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EDITORIAL
Readers will see that our front page strapline adapts the notorious Channel 4 
advertising campaign for the second series of My Big Fat Gypsy Wedding. We 
hope people will see that TAT News is ‘Bigger’ and ‘Fatter’. But why are we 
‘Angrier’?  We are angrier because not only has this Government continued with 
an emphasis on enforcement, such as strengthened Temporary Stop Notice 
powers (see Consultations), whilst at the same time failing to ensure that local 
authorities provide sufficient sites (see A Fair and Impartial Hearing?), but they 
are also seeking to exclude Gypsies and Travellers from the advice and assistance 
they so urgently require ( see No Mad Laws ).

However there is always a glimmer of hope in the darkness, such as the possibility 
to use the failure of local authorities to provide a five year deliverable supply of 
sites ( see Planning Policy for Traveller Sites) to our advantage in both planning 
and eviction cases, and such as the renewed emphasis on taking into account, as 
a primary consideration, the position of children in any court action ( see The Best 
Interests of the Child ).

Kushti Bok

 to all readers from all at TAT and CLP.

Marc Willers and Chris Johnson, 
the editors of the Gypsy and 
Traveller Law book, are anxious 
to commence work on a further 
edition since certain parts of the 
book are now quite out of date 

(the last edition was published in 
2007!!). 

They are in the process 
of trying to persuade the 

publishers of the book, the 
Legal Action Group, that 
a new edition should be 

produced this year.

GYPSY 

and TRAVELLER 

LAW BOOK
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The Department of Communities and Local 
Government (DCLG) produced a paper on 
Changes to Temporary Stop Notices.  The 
aim of the consultation was to “give local 
Councils greater freedom to determine whether 
to use Temporary Stop Notices (TSNs) in respect 
of caravans that are used as main residences”.  
This proposal was strongly opposed both in 
written submissions and at oral consultation 
meetings by Gypsy and Traveller support groups 
and representatives.  They argued that there 
were already a vast range of enforcement 
powers available to local authorities and that, 
additionally, this proposal amounted to putting 
the cart before the horse.  What was needed 
was site provision before there should be any 
question of increasing enforcement powers.  
However DCLG have already reported back 
following this consultation and indicated that 
they will extend TSNs accordingly.  In the case 
of this specific consultation paper, TAT believes 
that Mr Pickles’ mind was made up from the 
beginning.  TSNs can only be challenged by way 
of Judicial Review and TAT are very interested in 
hearing from people who want to bring forward 
challenges to the new use of TSNs (which are 
expected to be brought into force in May 2013).  

The Welsh Government has just closed their 
consultation on Implementing the Mobile 
Homes Act 1983 on Local Authority Gypsy 
and Traveller Sites.  A lot of the proposals in 
the consultation paper were very similar to the 
proposals that were contained in the previous 
English consultation on this issue.  TAT and 
Garden Court Chambers put in additional 
submissions with regard to the question of 
jurisdiction.  The proposal in the consultation 
paper was that, for all disputes under the MHA 
1983 apart from possession actions, these 
disputes should be dealt with in Residential 
Property Tribunals rather than in County 
Courts.  Having considered this matter further, 
TAT and Garden Court pointed out that there 

is a possibility that “exceptional funding” under 
the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Section 10 (a provision which 
has only come into force from 1 April 2013) may 
be of assistance to some Gypsies and Travellers 
in terms of non-possession MHA 1983 disputes.  
Accordingly TAT and CLP suggested that such 
matters should remain within the ambit of the 
County Court for the moment whilst we all see 
how exceptional funding will pan out in due 
course.  

Whilst on the subject of the Welsh Government, 
we were absolutely delighted to see that the 
Welsh Government have now committed 
themselves to re-introducing the duty to 
provide sites in 2014.  The positive attitude 
currently being taken by the Welsh Government 
is very welcome especially when compared with 
the situation with regard to the Westminster 
Government. 

The Department for Education (DfE) produced 
a consultation paper headed Improving 
Educational Outcomes for Children of 
Travelling Families.  This related to the proposed 
repeal of Section 444 (6) of the Education Act 
1996 which provides a defence to the offence of 
failing to ensure your child’s regular attendance 
at a school where the child is of no fixed abode 
and:

 (a) parents are engaged in a trade or 
business of such a nature as to require them to 
travel from place to place; and

 (b) the child has attended at a school 
as a registered pupil as regularly as the nature of 
that trade or business permits; and

 (c) if the child has attained the age 
of 6, that he or she has made at least 200 
attendances during the period of 12 months 
ending with the date on which the proceedings 
were instituted.  

Many Gypsy and Traveller support groups and 
representatives put in submissions opposing 
this proposal.  TAT supported the submissions 
of the Advisory Council for the Education of 
Romany and 
other Travellers 
(ACERT) who 

CONSULTATIONS
There have been an amazing number of consultation papers produced so far in 

2013.  TAT has responded to all papers that bear upon Gypsies and Travellers. 

Certainly the most important 
consultation paper so far this year with 

regard to the work TAT does is the latest 
paper from the Ministry of Justice but 
we will deal with that separately in the 

article No Mad Laws.

continued.....
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called for:- the support of the education of 
nomadic children through distance learning and/
or dual registration; and flexibility in  admission 
systems.  

Before their latest consultation paper was issued, 
the Ministry of Justice (MoJ) previously carried 
out another consultation headed Judicial 
Review : Proposals for Reform.  One of the 
proposals in this paper was to reduce the time 
limit for Judicial Reviews concerning planning 
cases from 3 months to 6 weeks.  TAT opposed 
this on the following basis:- 

In our experience it is local and public authorities 
getting the decisions wrong that leads to these 
challenges.  If local and public authorities were 
always acting in a lawful and proper manner, 
then there would be a decrease in challenges.  It 
is also unjust and irrational to propose changes 
that will affect individuals when the problem 
concerns ‘large planning developments’....One 
of our main points about the discussion as to 
possibly reducing time limits is that individuals 
do not have the resources and wherewithal of 
large corporations and organisations.  Individuals 
need time to assess their position and try and 
obtain advice and assistance.  Additionally, 
shortening time limits may lead to more claims 
being lodged because those advising individuals 
have less time to negotiate and fully assess the 
situation.  

In April the MoJ published their response: the 
time limit will be reduced in planning cases; fees 
for judicial reviews will be increased enormously; 
oral permission hearings will not be allowed in 
certain circumstances. Once again we have a 
strong sense that the consultation had no effect 
whatsoever.

The Low Commission is an independent 
commission set up to investigate the effects 
of the legal aid reforms on access to justice.  
CLP have already made a submission to 
the Low Commission and we can provide 
readers with a copy of that on request plus 
our submission can be accessed, as can all 
our recent consultation responses, on our 
website.  The Low Commission have now 
also produced a paper on Housing and CLP 
will also be making submissions concerning 
that paper.  

DCLG produced a paper on Streamlining the 
Planning Application Process.  For a change 
TAT (and other Gypsy and Traveller support 
groups and representatives) supported the 
Government in their proposal to reduce 
the burden of the requirement for Design 
and Access Statements in many cases.  
DCLG also produced a paper concerning 
Review of Planning Practice Guidance.  In 
our submission we concentrated on those 
pieces of guidance that related specifically 
to Gypsies and Travellers.

This is another tour de force by that great Gypsy 
campaigner and friend of CLP, Maggie Smith-Bendell.  

Not only does it contain an important personal history 
of what life was like on the road but this is combined 
with a touching love story concerning Maggie’s late 
husband, Terry and, additionally, a call to all Gypsies 
and Travellers to unite and fight for the rights of 
Gypsies and Travellers.  This is Maggie’s second 
volume of autobiography and it is just as good as 
the first volume (Rabbit Stew).  Maggie continues to 
campaign tirelessly for Gypsies and Travellers.  

We thoroughly recommend this book to our 
readers. 

...continuedCONSULTATIONS...
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CULTURAL AVERSION 
TO 

CONVENTIONAL HOUSING 

This case involved three homeless appeals under Housing 
Act 1996 Section 204 by Travellers from the Dale Farm 
site against the review decisions of Basildon BC (BBC) 
as to the suitability of offers of ‘bricks and mortar’ (b 
& m) accommodation made to the Travellers.  All of 
the Appellants relied on medical reports (two from a 
psychiatrist and one from a psychologist) to argue that 
b & m accommodation was unsuitable on the grounds of 
aversion to conventional housing.  This case follows on 
from the Court of Appeal decision in 
Sheridan v Basildon BC [2012] EWCA Civ 335, 12 March 2012.

With regard to the arguments 
presented in the Slattery case 
as to alleged failures by BBC 
in respect of the provision of 
Travellers’ sites, HHJ Moloney 
felt bound by the decision in 
Sheridan and dismissed these 
grounds on appeal, subject to 
the fact that there might be 
exceptional cases “where the 
degree of impairment to the 
physical or mental wellbeing 
of the applicant consequent 
on their being housed in the 
accommodation will be so 
serious that nothing can justify 
it as being treated as suitable” 
(Sheridan, Patten LJ para 49).  

The Appellants in Slattery 
argued that, in Sheridan, the 
medical problems relied on 
were held not to flow solely 
from the potential move to b 
& m accommodation but from 
the process of eviction from 
Dale Farm itself and the loss of 
family and community support 
that that would entail.  

HHJ Moloney stated that it 
was the duty of BBC in this 
case, on being presented 
with applications which raise 
medical grounds as to why 
b & m accommodation was 
unsuitable, to decide whether 
it needed to make further 
enquiries, specifically the 
obtaining of further medical 
evidence.  BBC’s review panel 
(consisting of two officers) 
did not address the question 
of whether it should obtain its 
own medical evidence in any of 
the three cases.  

Two of the appeals were 
dismissed.  However the 
appeal by Joanne Sheridan was 
allowed.  The medical evidence 
from a psychologist, Professor 
Skinner, concentrated on 
the Appellant’s father-in-law, 
James Sheridan.  HHJ Moloney 
concluded:-

Professor Skinner’s report 
clearly stated that there was a 
risk of physical harm, perhaps 
death, to Mr Sheridan as a 
consequence, not of the 
eviction but of the move to 
bricks and mortar.  And he 
expressly suggested that [the 
review panel] might wish to 
obtain a geriatrician’s report.  
There is no evidence that clear 
advice from an experienced 
clinical professional was given 
any consideration at all.......

The panel’s failure to 
understand or apply Professor 
Skinner’s report confirms my 
clear view that it needed further 
medical evidence and that it 
was Wednesbury unreasonable 
(and inconsistent with the 
family’s human rights) to reach 
a decision without obtaining 
any further medical evidence as 
Professor Skinner had himself 
recommended.

The Travellers in 
this case were 

represented by Lester 
Morrill (incorporating 
Davies, Gore Lomax), 

solicitors, and Alex 
Offer, barrister of 

Park Court Chambers 
in Leeds and Garden 

Court Chambers in 
London.

Slattery v Basildon Borough Council, Southend County Court, 
21 December 2012, HHJ Moloney QC.  
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ALL ABOARD
Moore v British Waterways Board [2013] EWCA Civ 73, 7 February 
2013

Mr Moore owned several vessels (including one that he lived in) moored long term on the 
tidal part of the Grand Union Canal, and moored to land which he himself owned.  British 
Waterways Board (BWB) gave notice that the vessels were moored “without lawful authority” 
within the meaning of the British Waterways Act 1983 and required that he remove the vessels.  
The High Court found that Mr Moore had not demonstrated any right under the general law 
to moor vessels permanently and that, therefore, they were present “without lawful authority”.  
The Court of Appeal allowed Mr Moore’s appeal.  Although the rights of the owner of the bank 
(known as ‘riparian rights’) did not include a right to permanently moor vessels, BWB had failed 
to establish that Mr Moore was doing anything unlawful.  Absent some infringement of statute 
or common law (e.g. trespass or nuisance) what a person did was “lawful”.  The notices were 
accordingly quashed. 

Mummery LJ stated:-

I am alerted to the possibility that the claimant was not committing any wrong by a pithy observation 
of Sir Robert Megarry V.C  in Metropolitan Police Commissioner [1979] 1 CH 344 at 357C:-

“England, it may be said, is not a country where everything is forbidden except what is expressly 
permitted: it is a country where everything is permitted except what is expressly forbidden” (para 
38).

Mummery LJ continued:-

In brief, BWB has no statutory power to compel the removal of vessels from this stretch of the 
GUC when no wrong is committed by the mooring of the vessels alongside the bank possessed or 
occupied by the claimant.  Although the common law does not recognise a positive riparian right 
to moor alongside the bank permanently, the absence of that right does not necessarily connote the 
commission of a wrong and the presence of an unlawful mooring.  If what the claimant was doing 
was not a legal wrong, he was entitled to do it. If he was entitled to do it, he was not doing it ‘without 
lawful authority’ within S.8, because the law allows him to do what it did not prohibit at common 
law or by statute. 

At the end of all the arguments running to hundreds of paragraphs in the claimant’s skeleton 
submissions, the question for decision by the Court is this: what wrong, if any, was the claimant 
committing by mooring his vessel to a part of the canal bank, which has been treated as belonging 
to him, so that the barge remains stationary in the water flowing over the canal bed, which has been 
treated as not belonging to BWB? If no wrong, such as obstruction to the public right of navigation 
or to rights of access enjoyed by other users of the canal or trespass to the canal bed or the canal bank, 
was committed by the appellant, he was and is acting lawfully and BWB had no powers, statutory 
or otherwise, to require him to move his vessels (paras 42 and 43). 

As can be seen, this is an extremely significant decision for all those who live on the 
canals and rivers in this country.  Mummery LJ also had some very useful comments to 
make about the importance of oral hearings:-
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I add a short comment on the value of oral 
hearings, as demonstrated in this constitution 
which, in one week, allowed two appeals by 
litigants in person.  In each appeal the success 
was the result of legal or factual arguments the 
full implications of which were neither taken on 
board in the judgment below nor appreciated 
in this court prior to the oral hearing. 

Doubts are sometimes expressed about how 
often oral advocacy affects the actual outcome 
of appeals.  Judicial experience affirms the 
value of oral hearings of appeals. Sometimes 
there are dazzling, even terrifying, displays 
of advocacy but more often the hearing is a 
down-to-earth exercise in pro-active judicial 
engagement with the case: talking through 
unfamiliar, confusing or difficult factual and 
legal aspects; disentangling what matters 
from what does not matter; bringing order 
and understanding to the discussion of what 
matters by judicial thinking aloud  to test legal 
propositions and to double-check facts; and 
ensuring as far as possible that, in conjunction 
with the pre-reading of the papers, the court 
has a good grasp of  what the parties are getting 
at (paras 48 and 49).

It is a shame the Government are not 
so keen on oral hearings it seems (see 
Consultations).

All in all a very significant and welcome 
judgment. 

Mr Moore represented himself 
both before the High Court and 

before the Court of Appeal. 

Congratulations to Mr Moore 
for this very successful result 
especially since he was faced 

with a Queen’s Counsel acting for 
British Waterways Board.

WATKINSON 
ON

ATKINSON
David Watkinson

 I am writing this article at the editor’s request, 
presumably because I was the lead advocate in 
the  case (for the Travellers) together with my 
colleague Colin Hutchinson. Looking back over 
my cases following my recent retirement (January 
2013) after 40 years of practice,  Atkinson is 
undoubtedly one of my favourites (and, after  
you have read this, understandably so, I hope). 

Atkinson was, I think:

1.     the case that gave new hope (Star Wars 
reference intended) after the repeal (by the 
Criminal Justice and Public Order Act 1994) 
of the duty placed on county councils, county 
boroughs (i.e.  in Wales) and London borough 
councils (by ss 6/7 of the Caravan Sites Act 
1968) to provide adequate accommodation 
for Gypsies residing in or resorting to their 
areas by the exercise of their powers to 
provide caravan sites. The Circular giving 
guidance as to the implementation of the 
duty ( Department of the Environment 
(DoE) Circular 28/77, Welsh Office Circular 
51/77), including the provision of emergency 
stopping places and temporary sites,  was 
also cancelled (by DoE Circular 18/94/Welsh 
Office Circular 76/94). 

Considerations of humanity  and 
the case of R v Lincolnshire CC 

and Wealden DC ex p Atkinson, 
Wales and Stratford ([1996] 8 

Admin LR 529)

Introduction and the 
Importance of Atkinson

continued.....
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and was:

2.    certainly the first to state 
that, when deciding to proceed 
to evict Gypsies or Travellers 
from land, the local authority 
should take into account 

“considerations of common 
humanity”, albeit in the context 
of the exercise of the powers 
under ss77/78 of the 1994 Act,  
by giving a removal direction. 
Before, challenges (by way of 
judicial review-as was Atkinson) 
to decisions to evict Gypsies 
and Travellers had been on the 
basis, if applicable, that the 
council concerned had failed 
to apply the Caravan Sites Act 
1968, failed to consider that 
it was in breach of duty under 
that Act and had failed to take 
into account the guidance in 
the 28/77 Circular (relying on 
the case of West Glamorgan CC 
v Rafferty [1986] 1WLR 457)

and led to:

3. the application of the same 
principles to other ways of 
eviction under the 1994 Act 
and to common law possession 
proceedings in the county court 
and High Court first by case law 
and then by further guidance. 

and finally:  

4.    strictly limited the application  
of the ss77/78 powers to those 
who were in occupation of  
the land at the time the decision 
to give the removal direction 
was made. This had the effect 
of discouraging the use of 
ss77/78 in favour of common 
law possession proceedings. 

To some extent, the importance of 
Atkinson has been recognized, at 
least in common law possession 
proceedings, by the decision of the 

Supreme Court (in Manchester CC v 
Pinnock  [2011] 2 AC 104)  that the 
court should consider whether it is 
proportionate to make a possession 
order in all the circumstances, 
which should include hardship 
and the availability of alternative 
accommodation. Moreover, as 
legal aid for defending possession 
proceedings by trespassers (and 
who were trespassers when they 
occupied) has been wihdrawn 
by the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 
(LASPO), it is probable that Atkinson 
and its successor cases will remain 
in use as legal aid remains for 
judicial review (this makes no sense, 
I know, as judicial review can be 
more expensive and cumbersome 
than defending proceedings in the 
county court but I do not write this 
legislation -far from it- and this was 
pointed out to the Government 
representatives when the Bill was 
going through Parliament).

The context of Atkinson
The context  of the 1994 Act 
could not have been better put 
than it was by the judge who 
decided  Atkinson (Mr Justice, 
later Lord Justice, Sedley):-

It is relevant to situate this new and 
in some ways Draconic legislation 
in its context. For centuries the 
commons of England provided 
lawful stopping places for people 
whose way of life was or had 
become nomadic. Enough common 
land had survived the centuries 
of enclosure to make this way of 
life still sustainable, but by s23 

of the Caravan Sites and Control 
of Development Act 1960 local 
authorities were given power to 
close the commons to travellers. 
This they proceeded to do with 
great energy, but made no use of 
the concomitant power given by 
the same Act to open caravan sites 
to compensate for the closure of 
the commons. By the Caravan Sites 
Act 1968, therefore, Parliament 
legislated to make the s 24 power 
a duty, resting in rural areas upon 
county councils. …For the next 
quarter of a century there followed 
a history of non-compliance with 

the duties imposed by the Act 
of 1968, marked by a series of 
decisions of this court holding local 
authorities to be in breach of their 
statutory duty, to apparently little 
effect. The default powers vested in 
central government, to which the 
court was required to defer, were 
rarely if ever used.

The culmination of the tensions 
underlying the history of non-
compliance was the enactment of 
the sections of the Act which I have 
quoted…(s77/78) 

The decision in Atkinson
Sedley J then referred to the 
guidance for the implementation 
of ss 77/78 in Circular 18/94 and 
in particular to  para 9 of 18/94 
which then read:-

The Secretaries of State continue 
to consider that local authorities 

should not use their powers to 
evict Gypsies needlessly. They 
should use the powers in a humane 
and compassionate fashion  and 
primarily to reduce nuisance and to 
afford a higher level of protection 
to private owners of land.

(Last sentence later altered  to read: 
He considers that local authorities 
should use their powers  in a 
humane and compassionate way, 
taking account of the rights and 
needs of the Gypsies concerned, the 
owners of the land in question and 
the wider community whose lives 

...continued WATKINSON ON ATKINSON...
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may be affected by the situation ).

 He went on to point out that local 
authorities are also urged, by 
18/94,  “ to take careful account “ 
of the obligations on social services 
departments under the Children 
Act 1989 (including that to provide 
accommodation) and on housing 
authorities under the Housing Act 
1985 Part III (Housing the Homeless) 
-now the Housing Act 1996- 

when taking decisions about the 
future maintenance of authorised 
gypsy caravan sites and the eviction 
of persons from unauthorised sites”  
(para 10). Education authorities 
are requested  “to take careful 
account of the effects of eviction on 
the education of children already 
enrolled, or ... being enrolled, at 
a school”. Indeed, if the family is 
moving in the same area “alternative 
educational arrangements must be 
made”  (para 11).

And by para 12: 

The Secretaries of state also expect 
local authorities who decide to 
proceed with evictions to liaise 
with other local authorities who 
may have statutory responsibilities 
to discharge in respect of those 
persons who are being evicted. 

By para 13: 

Local authorities should also bear 
in mind that families camped 
unlawfully on land may need or may 

be receiving assistance from local 
health or welfare services. When 
they have decided to proceed with 
an eviction, they should liaise with 
the relevant statutory agencies, 
particularly where pregnant women 
or newly born children are involved, 
to ensure that those agencies are 
not prevented from fulfilling their 
obligations towards those persons.

Sedley J continued: 

Detailed analysis of  these passages 
and debate about what legal 
force, if any, an advisory circular 
of this kind possesses has been 
made unnecessary by the realistic 
concession of counsel for both 
authorities that, whether or not they 
were spelt out in a departmental 
circular, the matters mentioned 
in the paragraphs I have quoted 
would be material considerations in 
a public law sense; that to overlook 
them in the exercise of a local 
authority’s powers under ss 77-79 
of the Act of 1994 would be to leave 
relevant matters out of account and 
so jeopardize the validity of any 
consequent step. 

And followed with this :

 The concession is rightly made 
because those considerations in 
the material paragraph which are 
not statutory are considerations 
of common humanity, none of 
which can properly be ignored 
when dealing with one of the most 

fundamental human needs, the 
need for shelter with at least a 
modicum of security. 

He then went on to hold as follows 
(page references from the report of 
the case):-

1. To establish whether those 
passages in the Circular applied 
required “meaningful inquiries into 
the situation and possible needs of 
the persons to whom the intended 
direction would apply”, the Council 
had a duty to “take reasonable 
steps to acquaint itself with the 
relevant information” (page 543)

2. Those inquiries were to be made 
before the decision to make the 
removal direction was taken (pages 
548-9)

3. Failure to make proper inquiries 
would lead to the decision being 
quashed unless the Court concluded, 
on the evidence that “nothing would 
have made a difference even if the 
right things had been done at the 
right time” (page 550)

4. If the Council’s decision to make 
a removal direction was unlawful, 
then any removal order made by 
the Court also became ineffective 
(page 537)

5. In any event a removal direction 
can only be enforced against 
persons who were on the land at 
the time the direction was made 
(page 539).

 
Atkinson followed 
Atkinson was a first instance 
decision (i.e. not made on appeal) 
and therefore, not binding on other 
courts, except that the rule is that 
other first instance judges will 
follow the decision of  another first 
instance judge unless they consider 
there is good reason not to. Yet, 
remarkably,  Atkinson  has been 
followed and applied as correct ever 
since, and the principles applied 
to other eviction or equivalent 
procedures. Wealden DC could 

have appealed as its decisions were 
quashed (Lincolnshire’s were not 
as Sedley J held that, even if it had 
made appropriate inquiries, that 
would have made no difference to 
the decisions) but Wealden did not 
appeal.  

Moreover, relatively shortly after 
Atkinson, the Divisional Court of 
the Queen’s 

Bench Division of the High Court 
(composed of a Court of Appeal 
and a High Court Judge) heard two 
ss77/78 cases in which the Courts 
accepted what Sedley J had held 
was correct (R v Wolverhampton 
MBC ex p Dunne and Rafferty CO/ 
1271/96, 17/12/96 and  Shropshire 
CC v Wynne CO/1044/97, 1/7/97). 

continued.....
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In 1996, in R v Kerrier DC ex p 
Uzell and others (71 P&CR 556 
QB), Latham J applied Atkinson 
to a decision to whether to take 
steps to prosecute for breach 
of  an enforcement notice under 
s 179 Town & Country Planning 
Act 1990. In 1998, Mr Justice 
Collins held that it was at least 
arguable that the “considerations 
of humanity” principle applied to 
the police exercise of  powers to 
make a removal directions against 
trespassers under s61 of the 1994 
Act and pointed to the guidance 
contained in Home Office circular 
45/94 in support (R v West London 
Magistrates Court ex p Small CO 
3248/98,27/8/98). In 2000, Mr 
Justice Stanley Burnton applied the 
same to common law possession 
proceedings brought by a local 
authority (R v Hillingdon LBC ex p 
Ward [2001]  LGR  497).

Successive Guidance  from the 
Department of the Environment, 
Office of the Deputy Prime Minister 
(ODPM), and the Welsh Assembly 
on managing unauthorised 
camping   (England 1998, 2004 and 
2006, Wales 2005) became quite 
unequivocal and detailed about 
the application of the  Atkinson 
principles.

       For example,  the  February 2006 

guidance included the following 
under a section headed “Part 55 
Civil Procedure Rules” (possession 
proceedings):-  

 @ para 28:  It should be noted 
that, where the landowner is a 
local authority or other public body, 
the necessary welfare assessments 
should be carried out alongside the 
court procedures and should be 
completed before any eviction is 
carried out.

And under “Keeping Costs Down” 

@ para 83: Before taking action, 
landowners should consider 
whether  enforcement is absolutely 
necessary. It may be that in certain 
circumstances alternatives to 
eviction action are appropriate…  

The 2004 Guidance contains advice 
as to the conduct of inquiries (@ 
paras 5.7-5.26). The site should 
be visited shortly after the local 
authority becomes aware of 
the unauthorised encampment. 
Matters to note will be size, location, 
numbers of families, vehicles, plans 
for future movement, welfare, 
health and educational needs, 
and the condition of the site. 
Notification may be necessary to 
other appropriate authorities, e.g. 
the Travellers Education Service   

(para 5.12). While the use of pro-
formas can be useful, they are 
not entirely reliable particularly 
in relation to occupiers who are 
absent when the local authority 
visits, even if left for completion 
(para 5.17)  (The degree of illiteracy 
amongst Gypsies/Travellers should 
be recognised here).

Crucially the Guidance emphasises 
that the point is not simply to 
make inquiries but also to consider 
the resulting information when 
making the decision as to what if 
any enforcement measures are to 
be used (paras 5.19-5.26). There is 
a box (at para 5.4) which contains 
a (non-exhaustive) summary 
of sites which would usually be 
unacceptable, while a box (at para 
5.20) gives examples of welfare 
needs which could lead to deferring 
an eviction.

 In view of Atkinson, and up until 
Pinnock some 15 years later, a 
local authority’s failure to follow 
the guidance could lead to the 
decision to evict being challenged 
by judicial review proceedings (or 
in the possession proceedings if 
not a s77/78 case following Kay v 
Lambeth/Leeds CC v Price [2006]  AC 
465).

 

Conclusion and Reminiscences 
As the case name suggests,  two 
separate cases were heard 
together. In Atkinson, the Travellers 
were on part of the highway 
(Ermine Street) and in Wales were 
in a wood (Phie Forest Garden). 
Both required applying for orders 
from the judges on duty to hear 
emergency applications, to 
prevent the Councils evicting the 
Travellers before the judicial review 
proceedings could be started and 
the Court could hear the case. In 
both cases I obtained the orders 
by going to see the judges in the 
evening in their Chambers (rooms) 

in their Inns of Court (which were 
in the Temple where, at the time, 
my Chambers were also).  

Wales was the first case that came 
up. The procedure involved me 
telephoning the judge (Mr Justice 
French). When I started by saying 
that I was after an emergency 
order his reaction was “Oh you, I 
have a party of people upstairs”. 
When I explained that I wanted to 
argue that the Circular contained 
relevant considerations which, if 
not taken into account, meant the 
removal direction under the 1994 

Act was void, he said “This sounds 
clever stuff. You’d better come and 
tell me about it”. I did and he made 
the order.

For Atkinson, the duty judge was 
Mrs Justice Ebsworth (now sadly 
deceased). As I entered her rooms, 
a colleague of mine was coming out, 
having obviously been to make an 
application himself. “David” he said 

“the trick is to let her do the talking”. 
Mrs Justice Ebsworth appeared. I 
had drafted a statement of facts 
and grounds in support of the 
judicial review application. I had 

...continued WATKINSON ON ATKINSON...
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headed it with a reference to the 
Children Act 1989, as well as the 
1994 Act. She glanced at it: “Ah, 
the Children Act. I knew that would 
cause trouble”. She disappeared to 
read what I had written, came back 
and granted the order. 

Both  Sedley J and myself were 
attending a conference the 
weekend before the hearing of 
the case began (organized by the 
Administrative Law Bar Association-

ALBA). The case was to be heard 
on the Monday. When we met, by 
chance, he said: “Am I not seeing 
you next week?”. I replied “Yes, 
and here is my Skeleton Argument” 

– handing him the written summary 
of my case.

Those were more informal days. 
Now there are time limits for the 
provision of Skeleton Arguments, a 
written procedure for emergency 
applications (all done by phone 
and e-mail), and two officials have 
to be spoken to before you can talk 
to the judge. 

That it was Stephen Sedley who 

heard the case was, perhaps, 
fortunate. He was already aware 
of the problems Gypsies and 
Travellers faced from his own 
practice as a barrister. He was able 

to take a robust approach and give 
an authoritative judgement. When 
I put the argument that circular 
18/94 contained relevant material 
which local authorities had to 
consider, he straight away turned 
to the two barristers representing 
the Councils (one a QC) and said “Is 
there any dispute about that?” in 
a tone which suggested the answer 
was “No, my Lord”. Those were the 
answers given. 

After all the time, care and work 
that had gone into preparing 
these test cases, in a few seconds 
the advance was achieved.

Postscript from Chris Johnson: 
On the morning that the Atkinson judgement was handed down I was about to leave for Daventry 
where a Travellers’ site faced imminent eviction by the local council. David phoned me to tell me 
about the judgment and faxed it through to me. I read it on the train. I remember walking up and 
down the lane where the site was, dictating large chunks of the judgement directly to a secretary 
at the office for a letter to be faxed to the local council. The encampment remained where it was 
for a further 6 months while the council worked out how they had to adjust their procedures to 
deal with this new judgment.

The old and the new; Barrel top and cement lorry. 1979. Photo by Eddie O'Brian .

13

TAT
NEWS



THE BEST INTERESTS 
OF THE CHILD
Marc Willers

Numerous reports have demonstrated that Gypsies and 
Travellers suffer poor health when compared with the rest 
of society and that their children have the lowest levels of 

educational attainment in our schools.

The case of ZH (Tanzania) 
v Secretary of State for 
the Home Department2 

is the leading judgment on the 
way in which judges and decision-
makers in the United Kingdom 
should treat the best interests of 
children likely to be affected by 
their decisions. In ZH (Tanzania) 
Baroness Hale referred to the UN 

Guidelines which explain that ‘best 
interests’ are not just about health 
and education and she stated that 
when considering Article 8 of the 
Convention in any case in which 
the rights of a child are involved, 
the best interests of the child must 
be ‘a primary consideration’. 

However, Baroness Hale said 
that treating the best interests of 

children as a primary consideration: 

... did not mean (as it would do in 
other contexts) that identifying 
their best interests would lead 
inexorably to a decision in 
conformity with those interests. 
Provided that the Tribunal did not 
treat any other consideration as 
inherently more significant than 
the best interests of the children, it 

On an international level children are protected by Article 3(1) 
of the United Nations Convention on the Rights of the Child 

(UNCRC) which states that:
In all actions concerning children, whether undertaken by public or 

private social welfare institutions, courts of law, administrative authorities 
or legislative bodies, the best interests of the child shall be a primary 

consideration.
and in Neulinger v Switzerland (2010)1 the 

European Court of Human Rights noted that the European 
Convention on Human Rights (the Convention) could not be 

interpreted in a vacuum and that:
there is currently a broad consensus – including in international law – in 

support of the idea that in all decisions concerning children, their best 
interests must be paramount.

1          28 BHRC 706 at para 135.
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could conclude that the strength 
of the other considerations 
outweighed them. The important 
thing, therefore, is to consider 
those best interests first.

 In ZH (Tanzania) Lord Kerr gave his 
own judgment and arguably took 
the point a stage further, stating: 

It is a universal theme of the 
various international and domestic 
instruments to which Lady Hale 
has referred that, in reaching 
decisions that will affect a child, 
a primacy of importance must 
be accorded to his or her best 
interests. This is not, it is agreed, 
a factor of limitless importance 
in the sense that it will prevail 
over all other considerations. It is 
a factor, however, that must rank 
higher than any other. It is not 
merely one consideration that 
weighs in the balance alongside 
other competing factors. Where 
the best interests of the child 
clearly favour a certain course, 
that course should be followed 
unless countervailing reasons of 
considerable force displace them. 
It is not necessary to express this 
in terms of a presumption but 
the primacy of this consideration 
needs to be made clear in emphatic 
terms. What is determined to be 
in a child’s best interests should 
customarily dictate the outcome of 
cases such as the present, therefore, 
and it will require considerations 
of substantial moment to permit a 
different result.

Obviously, those principles should 
equally apply to Gypsy and 
Traveller cases where a decision 
is likely to affect a child. That 

point was first accepted in the 
Dale Farm judicial review case3 
and has been acknowledged in 
others since4.

In the recent case of Stevens v 
Secretary of State for Communities 
and Local Government5 Mr Justice 
Hickinbottom held that a planning 
inspector had complied with the 
requirement laid down by Article 
3(1) UNCRC and Article 8 of the 
Convention when dismissing an 
appeal against a local authority’s 
decision to refuse to grant 
temporary planning permission 
for a Gypsy site in the Green Belt. 
When reaching his decision the 
Judge also rejected the argument 
that national planning policy which 
requires decision makers to give 

‘substantial weight’ to the fact that 
development is inappropriate in 
the Green Belt conflicts with the 
requirement under Article 3(1) of 
the UNCRC not to treat any other 
consideration as inherently more 
significant than the best interests 
of the children. An appeal against 
the judge’s findings on both points 
is being pursued in the Court of 
Appeal. 

Less controversially, the Judge 
added that the following principles 
should be followed in planning 
cases which were likely to affect 
the interests of children:

i) Given the scope of 
planning decisions and the nature 
of the right to respect for family 
and private life, planning decision-
making will often engage article 8.  
In those circumstances, relevant 
article 8 rights will be a material 
consideration which the decision-
maker must take into account.

ii) Where the article 8 rights 
are those of children, they must 
be seen in the context of article 
3 of the UNCRC, which requires 
a child’s best interests to be a 
primary consideration.  

iii) This requires the decision-

maker, first, to identify what the 
child’s best interests are.  In a 
planning context, they are likely 
to be consistent with those of 
his parent or other carer who is 
involved in the planning decision-
making process; and, unless 
circumstances indicate to the 
contrary, the decision-maker 
can assume that that carer will 
properly represent the child’s best 
interests, and properly represent 
and evidence the potential adverse 
impact of any decision upon that 
child’s best interests.

iv) Once identified, although 
a primary consideration, the 
best interests of the child are not 
determinative of the planning 
issue.  Nor does respect for the 
best interests of a relevant child 
mean that the planning exercise 
necessarily involves merely 
assessing whether the public 
interest in ensuring planning 
controls is maintained outweighs 
the best interests of the child.  Most 
planning cases will have too many 
competing rights and interests, 
and will be too factually complex, 
to allow such an exercise.  

v) However, no other 
consideration must be regarded as 
more important or given greater 
weight than the best interests 
of any child, merely by virtue of 
its inherent nature apart from 
the context of the individual 
case.  Further, the best interests 
of any child must be kept at the 
forefront of the decision-maker’s 
mind as he examines all material 
considerations and performs the 
exercise of planning judgment 
on the basis of them; and, when 
considering any decision he might 
make (and, of course, the eventual 
decision he does make), he needs to 
assess whether the adverse impact 
of such a decision on the interests 
of the child is proportionate. 
 
vi) Whether the decision-
maker has properly performed this 
exercise is a question of substance, 
not form.  However, if an inspector 
on an appeal sets out his reasoning 

2. [2011] UKSC 4    
3. Sheridan v Basildon DC [2011] 
4.            See: Sedgemoor DC v Hughes [2012] EWHC 
1997 (QB); Collins v Secretary of State for Communities and 
Local Government [2012] EWHC 2760 (Admin); AZ v 
Secretary of State for Communities and Local Government [2012] 
EWHC 3660 (Admin).
5.          [2013] EWHC 792 (Admin). continued.....
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with regard to any child’s interests 
in play, even briefly, that will be 
helpful not only to those involved 
in the application but also to the 
court in any later challenge, in 
understanding how the decision-
maker reached the decision that 
the adverse impact to the interests 
of the child to which the decision 
gives rise is proportionate.  It 
will be particularly helpful if the 
reasoning shows that the inspector 
has brought his mind to bear 
upon the adverse impact of the 
decision he has reached on the 
best interests of the child, and has 
concluded that that impact is in all 
the circumstances proportionate. 

….’ 
The decisions in Stevens and other 
cases demonstrate the need for 
those advising and representing 
Gypsies and Travellers to ensure 
that all relevant evidence on the 
best interests of any children likely 

to be affected by a decision is 
placed before the decision-maker, 
whether it be: 

•	 a local authority deciding 
whether to take steps to evict 
a family from an unauthorised 
encampment or development or 
from a local authority run site; 

•	 a local authority’s planning 
committee or a planning inspector 
on appeal deciding whether to 
grant planning permission; or 

•	 a court deciding whether 
any decision taken by a local 
authority or a planning committee 
amounted to a disproportionate 
interference with the Article 8 
rights of the family (and more 
particularly the children) affected.

The evidence from family members, 

teachers, medical practitioners, 
social workers and others may well 
demonstrate that the proposed 
action will not only harm the 
affected children’s chances of 
accessing education and healthcare 
but will also: damage their 
ability to develop and maintain 
friendships; place them at risk of 
social isolation; expose them to the 
traumatic experience of eviction; 
and place them at risk by having 
to suffer the hardships they will 
necessarily experience living on 
unauthorised encampments.  

Armed with that evidence, 
decision-makers are likely to find 
it much more difficult to justify 
taking action which has the effect 
of forcing Gypsies and Travellers 
on the road to nowhere.

Hughie Steele making flowers 1989 © Siobhan Spencer

...continued THE BEST INTERESTS OF THE CHILD...
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This article by Chris Johnson first appeared as a Christmas blog on 
the Travellers Times website. 

Marc Willers and Chris Johnson post regular blogs about legal issues 
affecting Gypsies and Travellers on the website.

It’s Christmas, so the law blog 
is delving into the past for a 
historic case from another 
country and another continent. 
This is the case of the Queen 
v Drybones from the 1960s in 
Canada.

Drybones was an American 
Indian. On the evening of 8 
April 1967 he was intoxicated 
on the premises of the Old 
Stope Hotel in Yellowknife, not 
being a place within an Indian 
reservation. He was charged 
with the offence of being 
‘unlawfully intoxicated off a 
reserve’ under section 94(b) of 
the Indian Act 1952. Ultimately 
Drybones appealed the case 
all the way to the Canadian 
Supreme Court.

For other Canadian citizens, 
they were subject to the Liquor 
Ordinance of 1957 which 
provided that ‘no person shall 
be in an intoxicated condition 
in a public place.’ The Old 
Stope Hotel, however, was not 
‘a public place.’

The Canadian Bill of Rights 
stated:

It is hereby recognised and 
declared that in Canada there 
have existed and shall continue 
to exist without discrimination 
by reason of race, national 
origin, colour, religion or sex, 
the following human rights 

and fundamental freedoms, 
namely………(b) the right of the 
individual to equality before 
the law and the protection of 
the law.

Ritchie J, giving the majority 
opinion of the Supreme Court 
upholding the acquittal of 
Drybones, stated:

…I am therefore of the opinion 
that an individual is denied 
equality before the law if it is 
made an offence punishable at 
law, on account of his race, for 
him to do something which his 
fellow Canadians are free to 
do without having committed 
any offence or having been 
made subject to any penalty.

Section 94(b) of the Indian 
Act was, therefore, held to be 
inoperative.

Lessons for today?

The UK Commission on a Bill of 
Rights, on 18 December 2012, 
delivered their final report. By a 
majority of 7 with 2 dissenting, 
they recommended a UK Bill of 
Rights to replace the Human 
Rights Act 1998. Such a Bill 
of Rights could have specific 
provisions to protect Gypsies 
and Travellers (not that they 
mentioned that, of course!!). 
However Gypsy and Traveller 
groups, in their evidence to the 
Commission, were opposed 
to a UK Bill of Rights. This was 
because they believed that the 

current Government wanted 
to water down the Human 
Rights Act. This remains the 
fear of many. In this context 
it seems very unlikely that 
this Government would 
extend specific protection as 
mentioned above.

More to the point, the current 
Human Rights Act can be used 
by Gypsies and Travellers to 
challenge provisions of the 
law that are unequal. This is 
what happened with security 
of tenure on local authority 
Gypsy and Traveller sites. 
Similarly, to take just one 
other example, local authority 
tenants of houses and flats 
have a right of exchange but 
there is no right of exchange 
for Gypsies and Travellers on 
local authority sites. This could 
also be potentially challenged 
under the Human Rights Act. 
So whether it’s the Canadian 
Bill of Rights or the UK Human 
Rights Act, unequal treatment 
on account of race can and 
should be challenged ( and 
don’t forget the Equality Act 
2010!).

Drybones has lessons for us to 
learn today! Cheers, Drybones!

The Queen v Drybones [1970] 
SCR 282.

RAISE A GLASS TO
DRYBONES!
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A FAIR AND 
IMPARTIAL HEARING?
Dr Angus Murdoch

In most planning cases, Gypsies 
and Travellers have to appeal 
to the Planning Inspectorate 
[‘PINS’] against a refusal of 
planning permission for their site, 
as 90% of Gypsy and Traveller 
planning applications are refused 
permission by local councils – in 
contrast to a pass rate of 80% for 
the general population.  In the vast 
majority of Gypsy and Traveller 
planning appeals to date, Planning 
Inspectors are appointed by the 
Secretary of State to determine the 
cases themselves but, in some cases 
involving “significant development 
in the Green Belt”, the Secretary 
of State can ‘call in’ the decision 
for his own determination. ‘Call 
ins’ add a considerable delay to the 
speed of appeal decision making: 
whereas normally an Appellant 
can expect an Appeal decision 
within 2-3 months of the Hearing 
or Public Inquiry, in cases where 
Inspectors themselves make the 
decision, where the Secretary of 
State calls the case in, then the case 
may take up to a year.

However, it appears that things may 
be about to change at the Planning 
Inspectorate as some Inspectors 
have indicated that the Secretary 
of State is currently considering 
determining all Gypsy and Traveller 
Appeals in England himself, rather 
than allowing Inspectors to make 
their own independent decisions. 
This raises questions about the 
extent to which such a change of 
policy would be compatible with 
Articles 6 and 14 ECHR – the 
right to a fair and impartial hearing 
before an independent tribunal 
and freedom from discrimination 
of one’s ECHR rights - because 
the Secretary of State would be 
deciding Appeals in Gypsy and 
Traveller cases differently than 
for any other section of society 
without any objective justification 
for doing so. He would also be 
the judge of his own policy, which 
raises questions about impartiality 
and fairness.

Even before such a change occurs, 
the existing criteria for ‘call ins’ 

are arguably discriminatory: the 
Planning Code published by PINS 
indicates that the Secretary of State 
may ‘call in’ housing developments 
of 150 conventional dwellings 
and/or of more than 5 hectares; 
where Gypsies and Travellers are 
concerned, the trigger is 3 pitches 
(or 6 caravans) in the Green Belt. It 
is difficult to reconcile this existing 
stark difference in the treatment 
of Gypsy as compared to non-
Gypsy cases with Articles 6 and 
14, a difference of treatment that 
will only increase if the Secretary 
of State decides to determine 
all Gypsy and Traveller Appeals 
himself. 

Finally, one other oddity is that 
between October 2012 and 
March 2013, Gypsy and Traveller 
Planning Appeal decisions did not 
appear to be being issued by PINS. 

Discussions with other Planning 
Consultants who specialise in 
Gypsy and Traveller planning cases 
confirmed that this appeared to 

In the last issue of TAT News (Spring 2012) Stephen Cottle of 
Garden Court Chambers discussed the role of Article 8  of the 
European Convention on Human Rights [‘ECHR’] – the right 
to respect for your home, private life and correspondence  - 
in Gypsy and Traveller planning cases and the Government’s 
failure to discharge its positive obligation to facilitate the 
Gypsy way of life by ensuring adequate accommodation for 
Gypsies and Travellers.
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be happening across the country: 
Inspectors would indicate that their 
decisions had been sent to PINS 
Bristol office on time but then 
were held back by PINS for up to 
6 months – for what reason we do 
not know – until a raft of Appeals 

was issued on 8 March 2013. None 
of the decisions issued on that 
day involved sites in the Green 
Belt , however, and (so far as I am 
aware) only 1 Green Belt Gypsy 
site decision has since been issued 
(and that was a ‘called in’ Appeal). 

I have 2 Green Belt Appeals that 
were heard in October 2012 that 
were not called in but which have 
still not been issued more than 6 
months later. 

Dr. Angus Murdoch MRTPI is a Planning Consultant who specialises in Gypsy and 
Traveller planning cases. 

Angus can be contacted by  e-mail  (angus@murdochplanning.co.uk) 

or phone  078 999 08 343 / 01460 57881.

Plate used as symbol for Patrin website © Siobhan Spencer
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HOUSING BENEFIT AND 
PRIVATELY OWNED 
CARAVAN SITES

Article 14 ECHR - Whether the provisions in the Housing Benefit (HB) scheme 
restricting the amount of Housing Benefit payable to Romani Gypsies and Irish 
Travellers on privately owned caravan sites amount to indirect discrimination.

R (Knowles & Anor) v Secretary Of State for Work and Pensions [2013] 
EWHC 19 (Admin)

Desmond Rutledge

The Factual Background
The case concerned two Romani Gypsies who have lived in caravans in 
the Lancaster area for all of their lives as part of the Romani community.  
The first claimant was a single parent in receipt of income support who 
lived with her four children, all of whom were of school age.  The second 
claimant was a pensioner in receipt of means-tested pension credit.  They 
had previously been renting a pitch on a local authority caravan site 
where the rent was paid in full by HB.  Due to problems with anti-social 
behaviour on that site they moved to a privately run site, where the rent 
charged was £80 per week.  However, because the caravan site was privately 
owned, HB fell to be determined on the basis of a rent assessment by a 
rent officer.  On the basis of that assessment, HB was capped at £36.13, 
leaving the claimants to make up the shortfall in the rent from their own 
modest resources.

The Arguments Advanced on behalf of the Claimants
The claimants drew attention to the 
following distinctions within the HB 
scheme as it existed at the time in 
the way benefit is paid to Romani 
Gypsy and Irish Traveller claimants 
paying rent on a pitch on a privately 
owned site:

- If a Gypsy or Traveller 
occupies a caravan on a site 
owned by the local authority, 
then HB is paid as rent rebate 
and is paid on 100% of the rent 
charged.  

- If a Gypsy or Traveller 
occupies a caravan on a site 
that is privately owned, then 
HB is paid as a rent allowance 
and the claim must in each case 
be referred to a rent officer for 
a rent determination which is 
generally much less than 100% 
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of the rent charged.  

- If a Gypsy or Traveller 
occupies a caravan on a site 
owned or administered by a 
housing association (or since 
2008 a county council), then 
HB is paid without reference 
to a rent officer and 100% is 
paid (unless the rent charged is 
unreasonably high).

The claimants’ legal challenge to 
the way the HB scheme operates 
therefore rested on the following 
propositions:
Where a state voluntarily decides 
to pass legislation which creates an 
entitlement for welfare benefit for 
some, it must not withhold it from 
others in an analogous situation as 
this could amount to discrimination 
under article 14 of the European 
Convention on Human Rights, as 
can similar treatment of individuals 

whose situations are relevantly and 
significantly different.

The costs of a Gypsy and Traveller 
site are higher than other sites.  The 
rent for such a site can and should 
take account of those additional 
costs and, consequently, such rent 
will be legitimately higher than for 
an otherwise identical non-Gypsy 
and Traveller site.
The manner in which HB is 
determined on caravan sites which 
are privately owned under the HB 
scheme by way of an individual 
rent assessment by a rent officer 
does not take these additional site 
management costs into account.

Consequently, the HB scheme as it 
applies to Romani Gypsies and Irish 
Travellers is discriminatory as it fails 
to made adequate provision for 
their essential housing costs living 

on private sites, and this constitutes 
unlawful discrimination  contrary to 
Article 14 when read with Article 1 
of the First Protocol 1 (the right to 
peaceful enjoyment of property) 
and Article 8 of the substantive 
Convention (the right to respect for 
family and private life and home) 
when their situation is compared 
with the situation of non-Gypsies 
and Travellers on private sites 
(who do not have such additional 
costs).  Alternatively, relying on 
Burnip v Birmingham City Council 
[2012] EWCA Civ 629, the scheme 
treats Gypsies and Travellers on 
private sites and non-Gypsies and 
Travellers on private sites the same, 
in circumstances in which they are 
in significantly different situations; 
the former having additional 
management costs, and the latter 
not. Any discrimination on this basis 
is on the ground of ethnicity.

The Court’s Decision
The Court held that the claimants 
had failed to establish a 
fundamental element in their claim, 
namely that there are additional 
costs associated with the running of 
Gypsy and Traveller sites compared 
to other sites.  Hickinbottom J 
found that, on the evidence before 
him, the additional costs for items 
such as: (i) maintenance of fences; 
(ii) refuse disposal; (iii) scrap metal 
removal; (iv) environmental health 
issues; (v) health and safety; and 
(vi) general security, were ineligible 
for HB purposes as they were 
for services which could not be 
attributable to accommodation. 
Hickinbottom J said he was “entirely 
unconvinced” that the additional 
costs upon which the claim had 
been based were significant and that 
this finding in itself was sufficient to 
dispose of this claim. He therefore 
dismissed it.  Despite coming to 

this conclusion Hickinbottom J said 
he was prepared to proceed with 
the claim on the “assumption” that 
some additional costs were eligible 
as rent under the HB scheme, 
saying:

On that assumption, for the 
purposes of this claim I am 
prepared to accept that the 
circumstances call for the state 
to show that there is objective 
justification for requiring Gypsies 
and Travellers on private sites 
to bear the additional costs of 
accommodation which their 
sites incur, rather than the state 
bearing such costs through HB – 
in circumstances in which neither 
non-Gypsies and Travellers on 
private sites, nor Gypsies and 
Travellers on publicly owned 
sites (save where the landlord 
is a county council or a housing 
association, and the contractual 

rent is considered "unreasonably 
high") are required to bear such 
costs. The burden of showing 
justification is of course on the 
Secretary of State  (At para 85).

Hickinbottom J made it clear that he 
regarded the subject matter of the 
complaint (the provisions restricting 
rent within the HB scheme) as 

“decisions and choices which are 
quintessentially in the field of 
economic and social policy” in which 
the state has a particularly wide 
discretion or margin of appreciation.  
Hickinbottom J expressly rejected a 
submission that, given the potential 
consequences of the HB scheme for 
Gypsies and Travellers on private 
sites (including eviction and a 
roadside life without the stability of 
regular schools and health services 

continued.....
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COMMENTARY: 

 The Article 14 challenge to the HB scheme 
foundered on the lack of cogent evidence that 
the additional costs of Gypsy and Traveller sites 
could be included in the rent or that the shortfall 
in the HB paid on private sites had an adverse 
impact on members of the Romani Gypsy and 
Irish Traveller community.  Clearly any future 
challenge to this aspect of the HB scheme would 
be in a better position to press home the legal 
arguments if the claimants were assisted by a Non 
Governmental Organisation which has access 
to information or expertise needed to address 
these issues.  In the meantime, Romani Gypsies 
and Travellers on private caravan sites who are 
experiencing a significant shortfall in their rent 
due to the way in which HB is determined under 
the HB scheme, have the option of applying for a 
discretionary housing payment (DHP): see The 
‘DHP Guidance Manual’ (April 2013), available  
at www.gov.uk, for details of the type of factors 
which a local authority should take into account 
when deciding whether to make an award.  In 
his judgment Hickinbottom J mentioned that 
HB is due to be replaced by Universal Credit in 
2013 when the determination of HB will be by 
reference to the local housing allowance set for 
the area instead of being based upon an individual 
assessment.  However, Universal Credit is being 
introduced very gradually over a period of four 
years (between October 2013 and 2017) and so 
the impact of the current HB scheme will continue 
to be relevant for those living on privately owned 
sites.

.....continuedHOUSING BENEFIT AND PRIVATELY OWNED CARAVAN SITES....

etc for, amongst others, children), 
which would have brought the 
circumstances of the claim within 
the scope of Article 8 of the ECHR, 
that the test for discrimination 
should be any different.  Applying 
Humphreys v Revenue and 
Customs Commissioners [2012] 
UKSC 18, he held that the margin 
of appreciation for article 14 did 
not vary given that the context 
was one of state benefits and 
the case involved indirect, rather 
than direct, discrimination.  In 
his Article 14 proportionality 
assessment,  Hickinbottom J 
draws attention to the following 
aspects of the evidence, namely 
that:

- two-thirds of Gypsies and 
Travellers living on private sites 
were receiving  their contractual 
rent in full;

- there was  no evidence that 
a single Gypsy or Traveller had 
been evicted from a private site 
because of a shortfall in their HB; 

- the claimants' way of life was 
not currently in jeopardy.

Given  the above,   
Hickinbottom J was 

“quite satisfied” that 
any adverse treatment 

which the claimants 
may have been 

subjected to under 
the HB scheme was 
objectively satisfied.  
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NO MAD LAWS

Wagon wheel painted by Dennis Latham © Siobhan Spencer

Introduction

Delegated Powers

Transforming Legal Aid

The No Mad Laws campaign was concerned with the detrimental effects of the Legal 
Aid Bill (now the Legal Aid Act 2012) on Gypsies and Travellers. The last bulletin 
in the campaign was in May 2012. We are taking the campaign out of mothballs 
due to the latest attack on legal aid provision for Gypsies and Travellers, especially 
those on unauthorised encampments.

The situation under the Legal Aid Act is that judicial review remains available to 
challenge eviction actions where the Criminal Justice and Public Order Act 1994 is 
relied on.

           

With regard to county court 
possession actions against 
unauthorised encampments (which, 
on the face of it, appeared to go 
out of scope due to the exclusion of 
‘trespass’ cases), in the debate on 12 
March 2012 Lord Wallace stated: 

However, there is no legal bar 
on seeking a judicial review of 
a public authority’s decision to 
bring possession proceedings.

Legal aid providers, such as 
Community Law Partnership 
(CLP), have previously been given 
delegated  (previously known as 

‘devolved’) powers to grant legal aid 
themselves in emergency situations. 
Subsequent to that grant of legal aid, 
papers would be submitted to the 
Legal Services Commission  (now 
the Legal Aid Agency - LAA) who 
would then check that the grant 

was correct. 

However, as of 1 April 2013, these 
delegated powers have been taken 
away from legal aid providers  
(except in certain cases that do 
not normally affect Gypsies and 
Travellers). This means that an 
application for emergency legal 
aid now needs to be made to the 
LAA in eviction situations. Clearly 
the inevitable delay may prove 

fatal to the hope of challenging any 
unlawful eviction action. Two clients 
have instructed us to challenge this 
situation and a pre-action letter has 
been sent.

Now, though, we have moved to 
a situation where the provision of 
judicial review under the legal aid 
scheme is, in its entirety, under 
attack.

The Ministry of Justice has published a further consultation paper on more reforms to legal aid, including to 
judicial review. The paper is called ‘Transforming Legal Aid’. The paper can be accessed at:
 https://www.gov.uk/government/consultations/transforming-legal-aid-delivering-a-more-credible-and-
efficient-system

continued.....
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Judicial Review challenges to 
local and public authorities are, 
basically, a cornerstone of a 
democratic society.  They allow 
individuals to ensure that local 
authorities are prevented from 
making unlawful decisions or 
taking unlawful actions.  Without 
such challenges, local and public 
authorities can act as they please 
with regard to individual cases.

Michael Fordham QC has stated:

Judicial review is a central control 
mechanism of administrative law 
(public law), by which the judiciary 
discharge the constitutional 
responsibility of protecting 
against abuses of power by 
public authorities. It constitutes 
a safeguard which is essential 
to the rule of law: promoting 
the public interest; policing the 
parameters and duties imposed 
by Parliament; guiding public 
authorities and securing that 
they act lawfully; ensuring that 
they are accountable to law 
and not above it; and protecting 
the rights and interests of those 
affected by the exercise of public 
authority power (Judicial Review 
Handbook, 6th ed., Hart 2012 p5).

In R v Ministry of Defence ex p 
Smith [1996] QB 517 at 556 D-E, 
Sir Thomas Bingham MR stated:

…the court[has] the constitutional 
role and duty of ensuring that 
the rights of citizens are not 
abused by the unlawful exercise 
of executive power.

In R v Secretary of State for the 
Home Department ex p Fire 
Brigades Union [1995] 2 AC 
513 at 567D-568B, Lord Mustill 
stated:

To avoid a vacuum in which the 
citizen would be left without  
protection against a misuse of 
executive powers the courts have 
had no option but to occupy the 
dead ground…

In Roberts v Gwyrfai D C [1899] 2 
Ch 608 at 614, Lindley MR stated:

I know of no duty of the Court 
which it is more important to 
observe, and no power of the 
Court which it is more important 
to enforce, than its power of 
keeping public bodies within 
their rights.

     In R V Inland Revenue 
Commissioners ex p National 
Federation of Self-Employed 
and Small Businesses Ltd [1982] 
AC 617 at 641 , Lord Diplock, 
referred to “progress towards 
a comprehensive system of 
administrative law” as “having 
been the greatest achievement 
of the English courts in my 
judicial lifetime.”

And now this Government 
intends to put judicial review out 
of reach of everyone apart from 
the rich. 

The proposal is that Legal Aid 
providers will not be paid for 
work done on a Judicial Review 
case unless permission is 

granted.  

It is stated (at 3.62):-

We consider that the appropriate 
way in which to address this issue 
is to build into the Civil Legal Aid 
Scheme a greater incentive for 
providers to give more careful 
consideration to the strength 
of the case before applying for 
permission for Judicial Review....

What is the evidence that Legal 
Aid providers are not already 
doing this?  Certainly, in our 
case, we always give very careful 
consideration to a matter before 
we consider lodging a Judicial 
Review application.  

The use of the statistics in the 
MoJ paper is extremely dubious.  

The main statistics are at 3.65-
3.68.  Statistics used are from 
2011 to 2012 and concern 4,074 
cases.  However, there is no 
analysis of what types of case 
these are, i.e. what areas of 
Legal Aid law they come under 
or,indeed, of which of them 
involve Legally Aided applicants.  
Therefore, there is no analysis of 
what the most significant areas 
are or of whether there are 
differences between different 
areas of law.  In terms of the 
Judicial Review cases that we 
issue at CLP, our experience is 
that in the vast majority of cases 
the local or public authority 
defendant concedes the matter 
before the matter ever gets to 

Paying for permission work in Judicial Review 
cases – an attack on the Rule of Law 

NO MAD LAWS...
...continued
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the permission stage.  To give 
a couple of examples from 
recent cases:-

In a Gypsy and Traveller case 
involving the failure of the 
local authority to deal with a 
homelessness application, the 
local authority very quickly 
conceded that they had to 
take the necessary action and 
asked for the matter to be put 
on hold – they then eventually 
made an offer of a temporary 
pitch.  

In a matter involving a homeless 
person fleeing domestic 
violence where it appeared 
that a totally unlawful decision 
had been taken by the local 
authority, a challenge was 
brought and very quickly the 
local authority conceded that 
their initial decision had been 
wrong.  

Indeed it is quite unusual for 
our cases to have to get to 
permission stage.  In terms 
of recent Judicial Reviews 
taken by the Travellers Advice 
Team at CLP, two have gone 
to permission stage and both 
have obtained permission.  

It might be said that, if the local 
or public authority concede 
before the permission stage is 
arrived at, then we will be able 
to obtain our costs in any event.  
As is effectively accepted 
within Transforming Legal Aid 
(TLA), this is certainly not the 
case.  It is not unusual for the 
local authority to concede and 
withdraw the relevant decision 
(albeit that we might suspect 
that this concession has been 

made because the original 
decision was unlawful 

or completely wrong) without 
accepting that our legal 
arguments were correct.  In 
those circumstances it may 
not be possible to obtain a 
costs award against the local 
authority.  Alternatively, a 
great deal of further work 
might be required in making 
submissions to the court on 
the question of costs and, 
once again, that extra work 
may also prove to be fruitless if 
the decision is made that costs 
should not be awarded in our 
favour. 

It is stated in TLA that 2,275 of 
the 4,074 cases ended before 
applying for permission to the 
court.  We cannot remember 
a case where we withdrew 
the judicial review application 
after issuing it when we 
realised that the claim was 
without foundation or that 
the prospects of success had 
collapsed.  We would presume 
that the vast majority (if not 
all) of those 2,275 cases were 
successful cases.  Thus over 
50% of the cases brought in 
2011/2012 were successful 
before the permission stage 
was arrived at.  That is a fairly 
remarkable success rate.  

The TLA paper goes on to say 
that of the 1,799 cases which 
went to permission stage, 845 
ended after permission was 
refused, either on application 
or on renewal.  

Firstly, as can be seen 
from what has been 
discussed above, the 
cases where the local 
or public authority are 
clearly in the wrong, will 
probably be concluded 
(by way of concession 
by the local or public 
authority concerned) 
prior to the permission 
stage.  Therefore it will 
be likely to be those 
cases where the strength 
of the arguments is less 
clear that will arrive at 
permission stage in the 
first place. 

Secondly, half of 
the cases arriving at 
permission stage get 
permission. 

If we return to the figure 
of 4,074 cases, this 
means that (in these 
terms) 75% of the cases 
are successful.  

Thirdly, we note that 
at paragraph 3.73 the 
figure of refused cases is 
referred to as 61% of the 
total.  This is, of course, 
61% of 1,799 cases and 
not of 4,074 cases.  Once 
again this is typical of 
the way statistics are 
presented in the TLA 
paper. 

continued.....
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NO MAD LAWS...

Conclusion

This is an even more fundamental attack on the provision of legal 
aid advice and assistance to Gypsies and Travellers than was the 
case with the Legal Aid Bill itself.

...continued

For the reasons given above, if these proposals are brought in no Legal Aid 
providers will be running Judicial Review cases because they will not be able to 
risk the fact that the case will be run pro bono without any guarantee of payment.  
This will lead to situations where people are deported to countries where they will 
face torture or even death, where homeless people will remain on the streets despite 
the fact that the local authority are in breach of their duties, where Gypsies and 
Travellers will be evicted despite the fact that the local or public authority are 
acting unlawfully and where local and public authorities in general will have 
immunity to act in unlawful ways in the most serious of situations without the 
individual concerned having recourse to a realistic method of challenging that 

decision or that action.  
Clearly in many of those cases there will be an outright breach of Article 6 of 
the European Convention (the right to a fair hearing ).  Additionally there are 
likely to be breaches on many other Articles of the Convention if this provision is 
brought into force.  We would think that, if this provision is brought into force, it 
would be inevitable that there would be a large number of successful applications 
to the European Court of Human Rights by individuals who were adversely 
affected by the fact that they had no access to advice and representation when 

they urgently required it.  
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PLANNING POLICY 
FOR TRAVELLER SITES

Chris Johnson, Dr Angus Murdoch and Marc Willers

This article is based on part of an article first published in Legal Action 
magazine

On 25 March 2012 the 
government issued its new 
planning policy on the provision 
of caravan sites for Gypsies and 
Travellers, including Travelling 
Showpeople: Planning policy 
for traveller sites (PPFTS). The 
document replaces both Office 
of the Deputy Prime Minister 
(ODPM) Circular 01/2006 
Planning for Gypsy and Traveller 
Caravan Sites and ODPM Circular 
04/2007 Planning for Travelling 
Showpeople and should be 
read in conjunction with the 
government’s National Planning 
Policy Framework (NPPF) which 
was published on 27 March 
2012. Both the PPFTS and the 
NPPF came into force on 27 
March 2012. PPFTS just applies 
to England.

The demise of regional 
planning and targets

When the Coalition Government 
came into power it indicated that 
it was keen to abolish top-down 
targets set by central and regional 
government, including those 
relating to the provision of sites 
for Gypsies and Travellers and 
that it would give local planning 
authorities (LPAs) the power to 
determine for themselves the 
extent of need for further Gypsy 
and Traveller sites in their area. 
Gypsy and Traveller activists and 
support groups recall the days 
when LPAs were left to their own 
devices and took little or no steps 
to meet the accommodation 
needs of Gypsies and Travellers 
and the concern was expressed 

during the course of consultation 
that LPAs would simply revert to 
type if left to their own devices 
once again with no overall 
direction from regional or central 
government.

That concern was rejected by 
the government and in 2011 the 
Localism Act was enacted, giving 
the government the power to 
revoke Regional Strategies and 
the targets set within them for 
site provision for Gypsies and 
Travellers to be met by LPAs. 
PPFTS has been drafted on the 
basis that LPAs will, in future, 
make their own assessment of 
the accommodation needs of 
Gypsies and Travellers.  

First principles

PPFTS begins by stating that it 
should be read in conjunction 
with the NPPF and by reminding 
us (no fewer than 7 times in 
the same document) that 
applications for planning 
permission should be 
determined in accordance with 
the development plan unless 
material considerations indicate 
otherwise: see  Planning and 
Compulsory Purchase Act 2004 
s38(6). The PPFTS also states 
that the new policy must be 
taken into account as a material 
consideration by LPAs when 
preparing their development 
plans and making planning 
decisions.

The government’s aims

Paragraph 3 of PPFTS indicates 

that the government’s 

overarching aim is to ensure 
fair and equal treatment for 
travellers, in a way that facilitates 
the traditional and nomadic 
way of life of travellers while 
respecting the interests of the 
settled community.

Paragraph 4 of PPFTS explains 
that the government’s 

… aims in respect of traveller 
sites are:

• that [LPAs] should make their 
own assessment of need for 
the purposes of planning to 
ensure that [LPAs], working 
collaboratively, develop fair 
and effective strategies to meet 
need through the identification 
of land for sites

• to encourage [LPAs] to plan 
for sites over a reasonable 
timescale

• that plan-making and decision-
taking should protect the 
Green Belt from inappropriate 
development

• to promote more private 
traveller site provision while 
recognising that there will 
always be those travellers who 
cannot provide their own sites

• that plan-making and 
decision-taking should aim 
to reduce the number of 

continued.....
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unauthorised developments 
and encampments and make 
enforcement more effective 
for [LPAs] to ensure that their 
Local Plan includes fair, realistic 
and inclusive policies

• to increase the number of 
traveller sites in appropriate 
locations with planning 
permission, to address under 
provision and maintain an 
appropriate level of supply

• to reduce tensions 
between settled 
and traveller 
communities in 
plan-making and 
planning decisions

• to enable provision 
of suitable 
accommodation 
from which 
travellers can 
access education, 
health welfare 
and employment 
infrastructure

• for [LPAs] to have 
due regard to the 
protection of local 
amenity and local 
environment.’

The  assessment of 
need

Paragraph 6 of PPFTS details how 
LPAs should go about compiling 
an evidence base to support their 
approach to site provision:

In assembling the evidence 
base necessary to support their 
planning approach [LPAs] should:

(a) pay particular attention to 
early and effective community 
engagement with both settled 
and traveller communities 
(including discussing travellers’ 
accommodation needs with 

travellers themselves, their 
representative bodies and local 
support groups)

(b) co-operate with travellers, 
their representative bodies and 
local support groups, other local 
authorities and relevant interest 
groups to prepare and maintain 
an up-to-date understanding 
of the likely permanent and 
transit accommodation needs 
of their areas over the lifespan 

of their development plan 
working collaboratively with 
neighbouring local planning 
authorities

(c) use a robust evidence base 
to establish accommodation 
needs to inform the preparation 
of local plans and make planning 
decisions.

Plan-making

Paragraph 7 of PPFTS states 
that Local Plans must be 
prepared with the objective of 
contributing to the achievement 
of sustainable development 

and reminds LPAs that they 
should be consistent with the 
policies of the NPPF (including 
the presumption in favour of 
sustainable development). 

Paragraph 8 of PPFTS states that 
LPAs should set pitch targets 
for Gypsies and Travellers 
and plot targets for Travelling 
Showpeople which address the 
likely permanent and transit 
site accommodation needs of 

Gypsies and Travellers in their 
area, working collaboratively 
with neighbouring LPAs.

Paragraph 9 of PPFTS states that 
LPAs should, when producing 
their Local Plan:

a) identify and update 
annually, a supply of specific 
deliverable sites sufficient to 
provide five years’ worth of sites 
against their locally set targets 

b) identify a supply of 
specific developable sites or 
broad locations for growth, 
for years six to ten and, where 

...continued PLANNING POLICY FOR TRAVELLER SITES...
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possible, for years 11-15

c) consider production of 
joint development plans that set 
targets on a cross-authority basis, 
to provide more flexibility in 
identifying sites, particularly if a 
[LPA] has special or strict planning 
constraints across its area ([LPAs] 
have a duty to cooperate on 
planning issues that cross 
administrative boundaries)

d) relate the number 
of pitches or plots to the 
circumstances of the specific 
size and location of the site and 
the surrounding population’s 
size and density

e) protect local amenity 
and environment.

The terms ’deliverable’ and 
‘developable’ have very specific 
meanings for both the NPPF and 
PPFTS: 

To be considered deliverable, sites 
should be available now, offer a 
suitable location for development 
now, and be achievable 
with a realistic prospect that 
housing will be delivered on 
the site within five years and 
in particular that development 
of the site is viable. Sites with 
planning permission should 
be considered deliverable until 
permission expires, unless there 
is clear evidence that schemes 
will not be implemented within 
five years, for example they will 
not be viable, there is no longer 
a demand for the type of units 
or sites have long term phasing 
plans (PPFTS footnote 7).

To be considered developable, 
sites should be in a suitable 
location for housing 
development and there should 
be a reasonable prospect that 
the site is available and could 
be viably developed at the point 
envisaged (PPFTS footnote 8).

The requirement for LPAs to 
have a 5 year forward supply of 

deliverable sites for Gypsies and 
Travellers in paragraph 9 of PPFTS 
must be read in conjunction with 
paragraphs 25 and 28 of the 
same document: 

25. Subject to the implementation 
arrangements at paragraph 28, if 
a local planning authority cannot 
demonstrate an up–to-date five-
year supply of deliverable sites, 
this should be a significant 
material consideration in any 
subsequent planning decision 
when considering applications 
for the grant of temporary 
planning permission. ….

28. The policy set out in 
paragraph 25 only applies to 
applications for temporary 
planning permission for traveller 
sites made 12 months after 
this policy comes into force. 
(emphasis added)

Like Circular 01/2006 which it 
replaces, PPFTS supports the 
consideration of temporary 
permissions for Gypsy and 
Traveller sites in situations 
where a permanent permission 
might not be appropriate but a 
temporary one may be justified 
on the basis that planning 
considerations might change 
during the lifetime of the 
temporary permission. Moreover, 
the following advice in paragraph 
110 of Circular 11/1995 on the 
grant of temporary planning 
permission remains extant: 

110. Where a proposal relates to 
a … use which the applicant is 
expected to retain or continue 
only for a limited period, whether 
because they have specifically 
volunteered that intention, or 
because it is expected that the 
planning circumstances will 
change in a particular way at 
the end of that period, then a 
temporary permission may be 
justified. (emphasis added).

One example of such a change 
of circumstances would be the 

expectation that a LPA will identify 
a five-year supply of deliverable 
sites by the end of the period of 
temporary planning permission. 
Paragraph 9 of PPFTS stipulated 
that LPAs were meant to have a 
five-year supply in place by 27 
March 2013. We are yet to hear of 
a local authority who has a five-
year supply in place. Not only 
will this be of great importance 
when it comes to the possibility 
of temporary permissions but it 
will also be very significant when 
the local authority are seeking 
to evict or take action against an 
unauthorised encampment or 
development. 

Clearly, those seeking temporary 
planning permission after 27 
March 2013 in areas where 
LPAs cannot demonstrate an 
up-to-date five-year supply of 
deliverable sites will be able to 
rely on the advice to decision 
makers in paragraph 25 of PPFTS. 

Paragraph 10 of PPFTS states 
that LPAs should set criteria to 
guide land supply allocations 
where there is an identified need. 
Where there is no identified need, 
criteria-based policies (‘which 
are fair and should facilitate 
the traditional and nomadic life 
of travellers while respecting 
the interests of the settled 
community’) should still be 
provided as a basis for decisions 
where applications nevertheless 
come forward for Gypsy and 
Traveller sites on unallocated 
land.

Sustainability

Both the NPPF and PPFTS 
consider sustainability in an 
holistic sense, embracing social, 
environmental and economic 
matters. Paragraph 7 of the NPPF 
states that: 

International and national bodies 

continued.....
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have set out broad principles of 
Sustainable Development [and] 
Resolution 42/187 of the United 
Nations General Assembly 
defined sustainable development 
as meeting the needs of the 
present without compromising 
the ability of future generations 
to meet their own needs. The 
UK Sustainable Development 
Strategy Securing the Future set 
out five ‘guiding principles’ of 
sustainable development: living 
within the planet’s environmental 
limits; ensuring a strong, healthy 
and just society; achieving a 
sustainable economy; promoting 
good governance; and using 
sound science responsibly.

The purpose of the planning 
system is to contribute to the 
achievement of sustainable 
development. The policies in 
paragraphs 18 to 219, taken 
as a whole, constitute the 
Government’s view of what 
sustainable development in 
England means in practice for 
the planning system.

There are three dimensions 
to sustainable development: 
economic, social and 
environmental.

Paragraph 11 of PPFTS states: 

Local planning authorities 
should ensure that traveller sites 
are sustainable economically, 
socially and environmentally. 
Local planning authorities 
should, therefore, ensure that 
their policies: 

promote peaceful and integrated 
co-existence between the site 
and the local community; 

promote, in collaboration 
with commissioners of health 
services, access to appropriate 
health services ;

ensure that children can attend 
school on a regular basis; 

provide a settled base that 
reduces the need for long-
distance travelling and possible 
environmental damage caused 
by unauthorised encampment; 

provide for proper consideration 
of the effect of local 
environmental quality (such as 
noise and air quality) on the 
health and well-being of any 
travellers that may locate there 
or on others as a result of new 
development; 

avoid placing undue pressure on 
local infrastructure and services; 

do not locate sites in areas at 
high risk of flooding, including 
functional floodplains, given 
the particular vulnerability of 
caravans; 

reflect the extent to which 
traditional lifestyles (whereby 
some travellers live and work 
from the same location thereby 
omitting many travel to work 
journeys) can contribute to 
sustainability.

These considerations reflect the 
’government’s overarching aim’ 
at paragraph 3 of PPFTS to: 

ensure fair and equal treatment 
for travellers, in a way that 
facilitates the traditional and 
nomadic way of life of travellers 
while respecting the interests of 
the settled community. 

Sites in the countryside

In order to try to overcome these 
inequalities in site provision in 
realistic ways, both the NPPF 
and the PPFTS continue to 
accept that some sites in the 
countryside will be required to 
meet need, as Circular 01/2006 
had done. Paragraph 54 of 
Circular 01/2006 had stated 

that sites in ‘rural settings, where 
not subject to special planning 
constraints, are acceptable in 
principle’. That policy was very 
realistic, given the fact that sites 
are unlikely to be located in 
urban settings, given the cost 
of land within settlements, the 
competition for such land from 
developers and the likely conflict 
that a proposed site for Gypsies 
and Travellers would cause to 
policies designed to ensure that 
such land is used to its capacity.

 Paragraph 23 states that LPAs:

should strictly limit new 
traveller site development in 
open countryside that is away 
from existing settlements or 
outside areas allocated in the 
development plan.

It also emphasises the 
requirement that LPAs:

… should ensure that sites in rural 
areas respect the scale of, and do 
not dominate the nearest settled 
community, and avoid placing 
an undue pressure on the local 
infrastructure.

The first sentence in paragraph 23 
of PPFTS makes it clear that sites 
‘away’ from existing settlements 
should be strictly limited, 
advice which no doubt stems 
from sustainability principles. 
However, the second sentence 
clearly implies that rural sites 
will continue to be acceptable 
provided they do not dominate 
the nearest settled community. 

Paragraph 13 of PPFTS advises 
LPAs to consider allocating 
and releasing sites for use as 
affordable sites for Gypsies, 
Travellers and Travelling 
Showpeople where there is a lack 
of affordable land to meet local 
needs and that they should also 
consider using a rural exceptions 
policy which would enable small 
sites to be used specifically as 
affordable sites in small rural 
communities for households 

...continued PLANNING POLICY FOR TRAVELLER SITES...
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who are either current residents 
or have an existing family or 
employment connection. 

Green Belt development

Paragraph 14 of PPFTS makes 
it clear that the Government 
considers Gypsy and Traveller 
sites to amount to ‘inappropriate 
development’ in the Green Belt 
and that they ‘should not be 
approved except in very special 
circumstances’. This wording 
is identical to that in Planning 
Policy Guidance Note 2 which 
was replaced by the NPPF.

The policy in PPFTS reflects 
paragraph 87 of NPPF, which 
states that inappropriate 
development is, by definition, 
harmful to the Green Belt and 
should not be approved except 
in ‘very special circumstances’. 
Paragraph 88 of NPPF explains 
that: 

very special circumstances 
will not exist unless the 
potential harm by reason of 
inappropriateness and any other 
harm, is clearly outweighed by 
other considerations.

Thus, when determining whether 
to grant planning permission for 
a Gypsy or Traveller site in the 
Green Belt, the LPA (or a Planning 
Inspector on appeal) will have to 
undertake a balancing exercise. 
When doing so, paragraph 88 
of NPPF states that the decision-
maker must attach substantial 
weight to the harm by reason of 
inappropriateness. 

Paragraph 15 of PPFTS states that 
Green Belt boundaries should 
only be altered in exceptional 
circumstances and that, if a LPA 
wishes to alter them to meet a 
specific identified need for a site, 
then it should do so through 
the plan-making process and 
not in response to a planning 
application.

Paragraph 21 of PPFTS states 

that:

Applications should be assessed 
and determined in accordance 
with the presumption in favour 
of sustainable development 
and the application of specific 
policies in the National Planning 
Policy Framework….

At this stage it is unclear how 
decision makers will apply 
elements of the NPPF policy on 
development in the Green Belt to 
proposals on the development 
of land for Gypsies and Travellers. 
For example, paragraph 89 of the 
NPPF states that the construction 
of new buildings in the Green 
Belt which involve:

limited infilling or the partial 
or complete redevelopment 
of previously developed sites 
(brownfield land), whether 
redundant or in continuing use 
(excluding temporary buildings), 
which would not have a greater 
impact on the openness of the 
Green Belt and the purpose of 
including land within it than the 
existing development, 

should not be considered 
inappropriate development in 
the Green Belt. In our view there 
is no reason why Gypsies and 
Travellers should not be able to rely 
on that advice where they seek 
to develop land which benefits 
from such characteristics. It will 
be interesting to see whether 
decision makers take the same 
view.

Mixed planning use sites

PPFTS advises LPAs to consider, 
wherever possible, making 
provision for sites which are 
suitable for mixed residential and 
business use and paragraph 17 of 
PPFTS states that LPAs should:

have regard to the need that 
travelling showpeople have 
for mixed-use yards to allow 
residential accommodation and 
space for storage of equipment.  

Determining planning 
applications

Having reiterated the fact that 
planning applications should 
be determined in accordance 
with the development plan, 
unless material considerations 
indicate otherwise, and that 
they should be assessed and 
determined in accordance with 
the presumption in favour of 
sustainable development and 
the policies in the NPPF and 
PPFTS, the government states in 
paragraph 22 of PPFTS that LPAs 
should take the following issues, 
amongst others, into account 
when determining planning 
applications for sites:

 a) the existing level of local 
provision and need for sites;

b) the availability (or lack) of 
alternative accommodation for 
the applicants;

c) other personal 
circumstances of the applicant;

d) that the locally specific 
criteria used to guide the 
allocation of sites in plans or 
which form the policy where 
there is no identified need for 
pitches/plots should be used 
to assess applications that may 
come forward on unallocated 
sites;

e) that they should determine 
applications for sites from any 
travellers and not just those with 
local connections.

Paragraph 24 of PPFTS advises 
LPAs that when considering 
planning applications they 
should attach weight to the 
following matters:

a) effective use of previously 
developed (brownfield), untidy 
or derelict land;

continued.....
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HOMELESS IN BIRMINGHAMb) sites being well planned or 
soft landscaped in such a way 
as to positively enhance the 
environment and increase its 
openness; 

c) promoting opportunities 
for healthy lifestyles, such 
as ensuring adequate 
landscaping and play areas 
for children;

d) not enclosing a site with 
so much hard landscaping, 
high walls or fences, that the 
impression may be given that 
the site and it's occupants are 
deliberately isolated from the 
rest of the community.

Paragraph 26 of PPFTS 
reminds LPAs that they 
should consider how they 
could overcome planning 
objections to particular 

proposals using planning 
conditions or planning 
obligations and suggests, 
for example, that that they 
should consider:

a) limiting which parts 
of a site may be used for any 
business operations, in order 
to minimise the visual impact 
and limit the effect of noise;

b) specifying the 
number of days the site can 
be occupied by more than the 
allowed number of caravans 
(which permits visitors and 
allows attendance at family 
or community events);

c) limiting the maximum 
number of days for which 
caravans might be permitted 
to stay on a transit site.

Policy definition of Gypsies, Travellers and 
Travelling Showpeople

Finally, in Annex 1: Glossary of the PPFTS the government 
states that:

For the purposes of this planning policy “gypsies and travellers” 
means

Persons of nomadic habit of life whatever their race or origin, 
including such persons who on grounds only of their own 
or their family’s or dependants’ educational or health needs 
or old age have ceased to travel temporarily or permanently, 
but excluding members of an organised group of travelling 
showpeople or circus people travelling together as such  (the 
same definition was used in Circular 01/2006)

and that 'travelling showpeople’ means

Members of a group organised for the purposes of holding 
fairs, circuses or shows (whether or not travelling together 
as such). This includes such persons who on the grounds 
of their family's or dependants' more localised pattern of 
trading, educational or health needs or old age have ceased to 
travel temporarily or permanently, but excludes Gypsies and 
Travellers as defined above.

and that for the purposes of PPFTS:

'travellers' means 'gypsies and travellers' and 'travelling 
showpeople' as defined above.

...continued PLANNING POLICY FOR 
TRAVELLER SITES...

CLP has a Housing 
Team who advise 

and assist in cases 
concerning tenants 

and homeless people 
in the Midlands 

and surrounding 
areas including, of 

course, Gypsies and 
Travellers in housing. 

Local authorities 
have statutory duties 

towards homeless 
people. These duties 
arise when a person 

is homeless, or 
about to become 

homeless, or is living 
in accommodation 

which it is not 
reasonable for them 

to continue to occupy. 
Local authorities 
sometimes try to 

avoid their duties by 
not taking a homeless 

application when 
people in this position 

approach them for 
assistance. 
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HOMELESS IN BIRMINGHAM
Craig Keenan

Our Housing Team have 
recently assisted a Traveller 
woman with an urgent 
homeless matter after she fled 
violence, abuse and threats from 
her partner that had occurred 
over a period of several years. 
Our client was a single parent 
with three dependant children, 
two of whom were under 
the age of 3 years. She had 
experienced problems with 
her own physical and mental 
health and it was clear that her 
children had been traumatised 
by recent events following her 
being attacked and abused.     
She arrived in Birmingham with 
a pushchair and 4 bags. She 
approached the local authority 
to explain she needed help. 
Initially they said they couldn’t 
help her, despite her street 
homelessness. She persisted 
and was kept waiting for over 
2 hours to even speak to a 
Homeless Officer and then 
kept waiting for a further 5 
hours before being provided 
with one night only in a Bed & 

Breakfast  hotel. The following 
day, she returned to their offices 
and was again kept waiting for 
several hours before being told 
that they would provide one 
more night in a B&B hotel as a 
gesture of goodwill and would 
fund her return “home” even 
though she had fled her “home” 
because of violence. 

In summary, the law provides 
that she and her children 
should have been dealt with 
as a homeless household 
and provided with temporary 
accommodation until the 
Council properly investigated 
her homelessness. In this case, 
the Council failed even to 
treat her as homeless or take 
a homeless application from 
her. She instructed us and after 
our representations, they took 
a homeless investigation from 
her. Unfortunately, they issued a 
negative decision on the same 
day and refused to provide 
temporary accommodation. 
Subsequently, they refused 

to reconsider their position 
after we had written to them 
explaining that they had used 
the wrong test in law to make 
the negative decision and 
had otherwise completely 
misapplied the law. The Council 
confirmed their decision not 
to help our client any further 
at around 5.30pm on a Friday 
meaning that our client and 
her three children were 
potentially street homeless 
for a weekend.   Our Housing 
Team applied to the High Court 
for a temporary injunction to 
force the Council to provide 
temporary accommodation. 
We obtained an injunction 
(very late that night!) and, after 
further representations, the 
Council completely conceded. 

Our client is now an accepted 
homeless household, living 
in suitable temporary 
accommodation and waiting 
for an offer of permanent 
accommodation.

We can help by:
• insisting (using legal proceedings if necessary) that a local authority accepts a 

homeless application
• requiring a local authority to provide temporary accommodation while they 

make a decision
• challenging homeless decisions
• helping with review requests
• taking homeless appeals to the County Court
• taking Judicial Review cases to the High Court
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NEW HEALTH STUDY
Matthew Brindley

A new study being carried out by the Irish Traveller Movement in Britain 
(ITMB) and commencing this Spring aims to assess the impact of insecurity 
in accommodation and living conditions on Gypsies’ and Travellers’ health. 
The 6 month project, funded by the Department of Health’s Inclusion Health 
Board, will provide health, planning and accommodation policy makers with 
a clearer understanding of the wider socio-economic issues impacting on the 
poor health experienced by these communities. 

Local and national research 
indicates that insecure living 
conditions can have a negative 
impact on Gypsies’ and Travellers’ 
health and that there is need 
for further research and policy 
development to address this issue. 
In a 2009 review by the Equality and 
Human Rights Commission (EHRC) 
it was noted that ‘poor quality or 
inappropriate accommodation, 
including as a result of forced 
movement, inevitably exacerbates 
existing health conditions as well 
as leading to new problems.’ The 
most detailed study on Gypsies’ 
and Travellers’ health, the 2004 
University of Sheffield report, 
highlighted that ‘accommodation 
was the overriding factor, 
mentioned by every respondent, in 
the context of health effects. These 
effects are seen to be far reaching 
and not exclusively concerned with 
actual living conditions, although 
these are clearly seen as crucial.’

National research evidencing 
the relationship between living 
conditions and health is supported 
by key local indicators, such as 
Gypsy Traveller Accommodation 
Assessments (GTAAs). A 2012 
review by ITMB of 44 GTAAs 
found that 26 (60%) made specific 
reference to the impact of insecure 

accommodation on Gypsies’ and 
Travellers’ health, with 18 (41%) 
of these citing primary data to 
support their case. 

The ITMB study is being led by Dr 
Patricia Walls, a visiting research 
fellow of the Department of 
Social and Policy Sciences in the 
University of Bath. The project will 
be overseen by ITMB and a steering 
group comprised of Gypsies 
and Travellers, representative 
organisations, Inclusion Health 
Board members and experts 
on planning, health and 
accommodation issues. It is hoped 
that this broad range of expertise 
and community involvement will 
enable a holistic approach to 
enable a better understanding 
of the health of Gypsies and 
Travellers. Unfortunately, due to 
limited resources, it will not be 
possible for the project to have a 
national or even regional sample. 
Instead the project will focus 
on a small number of in depth 
case studies, relying on 35-40 
qualitative interviews with Gypsies 
and Travellers. The project also 
aims to interview a small number of 
health professionals experienced 
in working with Gypsy and Traveller 
communities. The study will be 

based on a participatory research 
model involving Gypsy and Traveller 
community members in collecting, 
collating and analysing the data 
and findings.

The study’s primary aim 
is to provide novel data 
which will aid policy 
makers and planners 
across different policy 
arenas in the enactment 
of their duties to these 
particular ethnic minority 
communities, leading, it is 
hoped, to an amelioration 
in living conditions and 
housing security, and 
improved life chances and 
health outcomes. Whilst 
conducted within England, 
it is envisaged that this 
project will have a far wider 
relevance for the health 
of Gypsies and Travellers, 
and other socially excluded 
and disadvantaged 
communities. 

Matthew Brindley can be 
contacted at 

matthew@irishtraveller.org.uk
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The facts are fairly straightforward: Ms B and her 
family entered into a licence agreement with the 
Gypsy Council on 29/3/04 to occupy a plot on 
a caravan site in Port Talbot, Wales.  Following 
allegations of nuisance and anti-social behaviour, 
the Council [that is Neath & Port Talbot Council. 
The Gypsy Council managed the site on their 
behalf] issued possession proceedings. The 
Judge, bound by Kay v Lambeth [then the leading 
case on Article 8 – subsequently overtaken by 
the judgment in Manchester CC v Pinnock where 
the Supreme Court decided that Article 8 should 
be taken into account by the court in possession 
proceedings], found that the Council’s decision 
to seek possession was not unreasonable and 
he made a possession order. However, he found 
that the allegations were at the lower end of 
the scale and he postponed enforcement of the 
Order (under s.4 of the Caravan Sites Act 1968) 
until 24/11/06. Ms B appealed to the Court 
of Appeal, who decided on 12/12/07 that the 
Court’s power to postpone under s.4 imported 
the requisite judicial scrutiny to claims brought 
under the Act and that the Act was within the 
margin of appreciation permitted to States under 
Article 8 ECHR. The Appeal was dismissed and 
Ms B left the site in May 2008.

Ms B complained to the ECtHR that she had 
been unable effectively to challenge the making 
of the possession order and that her eviction 
was disproportionate. The Court found that the 
judicial review grounds applied by the Court were 
insufficient to ensure the necessary Article 8 
protection and that the power to grant 12 month 
suspensions of the order under s.4 provided 
inadequate procedural guarantees. Accordingly, 
Ms B was deprived of her home without the 
opportunity of having the proportionality of her 
eviction determined by an independent tribunal. 
Ms B’s complaint under Article 8 was therefore 
upheld and 4000 EURO non-pecuniary damages 
were awarded.

Given the delay in the Welsh 
Government introducing security of 
tenure on Welsh local authority sites 
(see the article on Consultations) this 
case remains of great significance 
for residents on such sites.

Buckland v UK ECtHR App no. 
40060/08, 18 September 2012.

ARTICLE 8 AND 
POSSESSION ACTIONS

Sharon Baxter of TAT was the first person at CLP to win a case before the European 
Court of Human Rights(ECtHR). In the Court of Appeal, Ms. Buckland was represented 
by Jan Luba Q.C., and in the ECtHR by  Marc Willers. The case centred on Article 8 of 
the European Convention on Human Rights (ECHR) and whether it could be used as 
a defence in possession proceedings.

The following is an extract from the Nearly Legal Housing Law blog on the case 
(from 23 September 2012)

Buckland v UK 
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The National Planning Policy 
Group (NPPG) emerged when 
it became apparent that the 
Regional Strategies (RSs) were 
to be abolished. The first action 
by the group was for the National 
Federation of Gypsy Liaison 
Groups (NFGLG) to apply to 
join as third party in the case of 
Cala Homes v Secretary of 
State for Communities and 
Local Government  which 
involved a challenge to the 
purported early revocation of 
RSs, to try and put forward the 
Gypsy point of view with regard 
to the impact of the revocation 
of RSs(Cala Homes undertake a 
proportion of social housing in 
their schemes). Likewise we felt 
that there should have been a 
Race Impact Assessment. We 
were unable to join as it would 
have delayed the Cala Homes 
case, but it did bring attention 
to our views on the matter. 

Time has been a serious 
resource problem and an 
e-mail group with special 
interest in planning  keeps all 
members informed. There have 
been so many consultations 
that meeting to discuss any of 
them has been an impossibility. 
However swapping consultation 
responses and draft responses  
is  very useful . 

The NFGLG felt that it was 
extremely important to lobby 
for a National Roma Strategy. As 
a further step from the two day 
event in September 2012, we 
have secured some funding to 
allow underfunded groups and 
Roma to attend consultation 
with the Department of 
Communities and Local 

Government (DCLG) Gypsy and 
Traveller Liaison Group. 

 We have been funded to put on 
a training day in Birmingham to 
update on recent law changes 
such as  the new Temporary 
Stop Notice (TSN) powers. The 
funding is to allow Romany 
Gypsy and Irish Traveller 
underfunded groups to obtain 
information.

 NFGLG co-ordinate the DCLG 
liaison group meetings and we 
consider that we must have a 
Roma strategy as the “target”. 
We do not think it worthwhile 
to have meetings for meetings 
sake and will pursue the strategy 
as our goal. Although the Gypsy 
and Traveller liaison meetings 
have concentrated on Traveller 

issues, it is important that 
Roma be invited and come on 
board in relation to the strategy. 
It cannot be beyond the wit of 
man to create a strategy that 
covers the traditional Romany 
Gypsy and Irish Traveller way of 
life and the problems that the 
Roma community face.

The proposal is that we 
concentrate on a chapter 
with regard to native cultural 
accommodat ion issues but , 
where we can over lap 
(e .g .educat ion,  heal th and 
racism) ,  there can be some 
joined up thinking.

Siobhan Spencer can be 
contacted at 

info@dglg.org

NATIONAL PLANNING 
POLICY GROUP
Siobhan Spencer MBE

Siobhan Spencer's mother on way to Appleby Fair 1975 ©Derbyshire Gypsy Liaison Group
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David Watkinson, who many 
will know as the man with 
encyclopaedic knowledge of 
homelessness and squatting 
law, the good natured man of no 
malice , the man who has saved 
countless families from  eviction 
and who has worked tirelessly 
for nearly 40 years in housing 
law, has reached retirement ! 
An awesome contribution! It 
would be a colossal task to print 
off all the cases he has appeared 
in, including one that went to 
the European Court of Human 
Rights. From the 1970s, as sort of 
retained counsel for the squatting 
movement and as an early expert 
when the homelessness legislation 
first hit the statute book, it was 
a natural progression for David 
to be retained in the early 1980s 
by Mike Reed in Carmarthen 
to act for the Price family facing 
eviction from land owned by 
the County Council. David was 
putting forward the obviously 
sensible argument that, because 
of the Council’s breach of duty to 
provide sites, it was unreasonable 
to evict without first providing 
alternative accommodation for 
those on the site to move to. 30 
years later don’t we wish this was 

the law? After the Tories repealed 
the duty to provide sites, David’s 
arguments latched on to Circular 
18/94 and the duty to make 
welfare inquires. David got it 
established that the guidance was 
a relevant matter for the purpose 
of deciding whether the eviction 
of Travellers, with no other 
place to go, is unreasonable and 
thereby unlawful (see Watkinson 
on Atkinson). One example of 
that is R. v. Hillingdon London 
Borough Council ex p. McDonagh. 
The Labour Government then 
adopted what David had been 
arguing by issuing guidance telling 
councils that, whatever power 
they were exercising to remove 
Gypsies and Travellers, welfare 
inquiries were a prerequisite of 
a lawful decision. This effectively 
overruled earlier decisions to the 
contrary. As the major milestones 
this century have unfolded in the 
development of the law relating 
to Gypsies and Travellers, David 
has been there on the coal face 
taking the points that have tried 
to move things forward. The 
Coalition Government has now 
unleashed a further onslaught 
with amendments to Legal Aid 
that seemingly push tactical 

matters back to the 1980s in 
terms of separate judicial review 
as against raising the matters 
within the possession claim itself. 
We will have to see. As David 
retires perhaps it is time to dust 
off arguments culminating in the 
West Glamorgan case in 1987 
in order to establish a public 
law duty on councils wanting to 
recover possession of their land, 
to use their powers to first provide 
alternative accommodation.  
Such a position is consistent with 
a positive duty to facilitate the 
Gypsy and Traveller way of life 
as opposed to reaching decisions 
which say nothing can be done 
until the whole 5 year supply 
is in place and effectively force 
assimilation. In a situation of 
unmet need for more sites and 
in a situation where councils 
have failed in their responsibility 
to have a deliverable supply of 
sites, the arguments David was 
advancing in his first Traveller 
case thirty years ago, still have 
relevance today. Join me in 
thanking David for all aspects of 
the work he did and in wishing 
David and Suzanne many happy 
years of retirement!

Postscript: 

The Travellers Advice Team joins with Stephen in congratulating David on 40 
years of remarkable work championing the rights of Gypsies and Travellers 
and we wish Suzanne and him all the best now that he has finally hung up 
his wig! However we have a sneaking suspicion that we’ll still be hearing 
from him occasionally!! Indeed he has written an article for this edition of TAT 
News!

THE TRAVELLERS’ 
CHAMPION

Stephen Cottle
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THE TRAFFORD HALL 
MEETING

Susan Alexander

Following informal meetings with Gypsy, Traveller and Roma community 
groups in the late summer and early autumn of 2012, it became very clear 
that there was no longer a common platform from which the law reform 
agenda was being put forward. There was evidently a desire and need to 

address this but groups seemed to have arrived at an impasse and no way 
forward could be agreed upon.

The Gypsy, Traveller and Roma 
(GTR) law reform movement 
has had a long and often 
difficult history and groups 
had not sat down at the table 
together nationally since the 
breakdown of the Gypsy and 
Traveller Law Reform Coalition 
(GTLRC) in April 2006.  There 
existed old wounds and 
tensions between some 
groups and an understandable 
reluctance to enter into 
discussions that might become 
confrontational or contentious. 
Nevertheless, the Travellers 
Aid Trust felt that, however 
difficult and irrespective of 
the outcome, groups had to 
be given an opportunity to 
come together to address their 
differences and move beyond 
them. Without this it would 
be impossible to gain any real 
insight into a sustainable and 
consensual way forward.

Funding was therefore sought 
to hold a facilitated two day 
residential to bring groups 
together in both a structured 
and informal setting to reassess 
and re-evaluate the situation. 
The residential model was 

initially suggested by Chris 
Whitwell from Friends, Families 
and Travellers who had attended 
a similar event for Black and 
Minority Ethnic(BME) groups 
called the Selsdon Summit.                                         

The residential took place 
on  4th and 5th  February 
2013 at Trafford Hall 
near Chester with a total 
of 42 delegates, including 
speakers, facilitators and 
support staff. 

The event programme was 
designed to achieve the 
optimum use of the participants’ 
collective time to address the 
priorities as set out below: 

(a) to reach agreement on a 
collective identity; 

(b) to agree a  campaigning 
& networking structure; and

(c) that these aims should 
have a broad base of support 
from within the community.

It was felt to be paramount that 
the event provide reflective as 
well as active time to enable 
everyone to contribute and 

engage. The work being done 
in this field is often stressful as 
well as being unappreciated or 
welcomed by society in general. 
An opportunity to share and 
acknowledge each other’s 
achievements and hard work 
was therefore felt to be very 
important as part of the overall 
programme. The event also 
needed to create opportunities 
to  work together and build 
relationships as well as to come 
away with practical outcomes. 

The two day programme was 
based around two discussion 
papers, one on Identity 
presented by Susan Alexander 
and one on Campaigning 
Structures presented by Karen 
Chouhan. These had been 
circulated to delegates two 
weeks prior to the event. The 
papers were followed by 
workshops and plenaries, as 
well as an asset mapping 
exercise and action planning 
session. In addition, evening 
entertainment was provided 
before dinner followed by after 
dinner coffee and slide show 
to allow for socializing and 
informal networking. 
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Eighteen organizations attended and there was representation 
from all across England but a notable absence of organizations 
from Wales and Scotland. Gypsy, Traveller and Roma communities 
were all represented and twelve of the delegates were of Gypsy or 
Irish Traveller background.

The main paper of Day 1 was on Identity and was presented by 

Susan Alexander and asked  ‘What is in a name?'

Firstly, the paper considered 
the importance of language: 
who creates the language 
and terminology used, how it 
is used and how this affects 
Gypsies, Travellers and Roma as 
individuals and as communities. 
It then discussed how images 
are used in the media and how 
this impacts on the way the 
community is seen by others 
and what affect this has. The 
paper then looked at the terms 
and definitions used by the 

Government and in statute and 
what impact this has on the 

community’s capacity to input 
into policy reform.

Secondly, it considered 
Gypsy, Traveller and Roma 
communities within a broader 
race and equalities framework 
and compared them with other 
BME groups.

Thirdly, the paper considered 
the law reform movement 
in a policy context and what 
impact the current Government 
policies and austerity measures 
are having. It also discussed 
the changes that have been 
occurring in relation to racial 
justice and human rights. 

• How best can 
GTR communities 

influence how 
language and 

images are used 
to define them? 

• What can be 
done about 

the differences 
between the 

various statutory 
definitions used? 

Are there any 
risks in trying to 

change definitions 
that have evolved 
through case law, 

or can ways be 
found to make 

the best of current 
definitions?

• How best can 
GTR communities 

effectively link 
into the race and 

equalities agenda?  

• Is there a role for a 
formalized GTR law 

reform movement 
to combat the 
current hostile 

political climate 
and the effects of 

austerity measures?

• If so, how best will 
GTR communities 
be served by such 

a movement?

continued.....
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1. We need to reclaim the definitions used and change it to Gypsy, 
Traveller and Roma communities (and not be defined by others).   

2. We have shared values and need to make these explicit to inform 
our communications and promote our work. 

3. We need to create a photo library/repository (with images 
taken by communities) to pro-actively use for media and 
communications work. 

4. It is important to have a shared platform and to join up. It was 
not decided that this has to be formalized, but it was agreed 
that there is a need for more opportunities to meet in a semi-
structured space, exchange and share experience and plan 
together.

5. A network of groups is important but must be open and inclusive 
to ensure that all voices are heard, including from smaller or 
minority organisations.

6. It is important to build alliances with race equality groups and 
platforms (while retaining identity and voice) as there is strength 
in numbers and shared messages. 

7. We need to be conscious of the potential threat to funding. 
Grant makers like funding single issues or organizations rather 
than several doing similar things so it is important to be clear of 
differences and roles.

At the feedback from the 
plenary the following seven 

points were made:
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The next session was an asset mapping exercise, lead by Vandna Gohil. Vandna 
(previously the Director of Voice for Change England) had organized the Selsdon 
Summit and had been brought in to provide facilitation for the residential. This 
session aimed to take stock of the combined resources, reach and influence of 
participants as well as highlight any gaps. The outcome of the session was to 
identify strengths, agree how to tackle gaps and weaknesses and to determine 
what we have to offer collectively. Vandna summarized the findings of the 
exercise which fell into four general categories:

Strengths
1. Strong sense of identity

2. Good structures & accountability 

3. Desire for shared solutions 

4. Common purpose 

5. Strong local links (important 
for localism agenda)

6. Determination, anger and passion 

7. Broad spectrum of skills, knowledge 
(culture) and experience 

8. Resilience 

9. Quality mark - PQASS0

10. Media 

11. Knowledge sharing

THREATS    
1. Chronic funding

2. Increased competition 

3. NIMBY-ism 

4. Funding shift to commissioning exploits and 
undermines minority groups role and value 
in delivering services and encourages 
private 'hoovering' of tender process

5. Being used as a tick box exercise 

6. Cuts to universal services and 
impact of social welfare reforms 

7. Racist portfolio holders, lack of political will 

8. Ignored, undermined and not listened to 

9. Constant undermining by authorities 
of case law/legal precedents pits 
individual against the state 

10. Young people engagement 
and involvement 

Weaknesses 
1. Law Reform movement undermined 

and under-resourced 

2. Not everyone is represented 
at the residential 

3. Fragmentation, isolation of some 
groups and lack of solidarity 

4. Lack of communication and sometimes 
letting others dictate our agenda 

5. Knowledge sharing

6. Don't celebrate successes 

7. Gaps in national coverage 

8. No united voice

9. Media 

10. Community members

OPPORTUNITIES
1. Willingness to work together 

2. One voice possibility

3. Sharing - training, knowledge, 
experience 

4. Networking and increase 
in collaboration

5. Access to academic and legal expertise 

6. Exploit technology and social media 
especially for engaging Young 
people - Youth Activism Forum 

7. Engage in local political process 
- stand for council elections 

8. Reach into communities 

9. Share and exchange good practice 
with Scotland and Wales 

10. Build community 
members 

continued.....
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At the start of Day 2, Vandna and Susan carried out a review of Day 1. This was done by 
asking delegates to identify one thing that stood out for them and to write it down on a large 
post it note. These were then collected and placed on a ‘talking wall’ in groupings to identify 
common themes.      

  Prominent features were:

Unity

A sense of community

Renewing old friendships & making new ones

A willingness to work together

Co-operation & transparency

Learning from past experiences & an openness to explore new 
options

Good networking & sharing good practice

It was clear from the roundtable discussion during the review that delegates were genuinely 
surprised at how well Day 1 had gone. Co-operation during the time of GTLRC had broken 
down badly in 2006 for a variety of reasons and many delegates had not had the opportunity 
to meet as a group again nationally since then. There was a real sense of optimism, a healing 
of old wounds, renewal of friendships and a desire to explore ways to work together again 
as a community of activists for a common purpose.
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'I felt a sense of unity... working 
in the same direction... and 
moving forward together ... 
and (am) surprised by this.' 

'We don't share enough... 
we're busy people…we need 
to find more ways to share 
practice and learning from 

each other'

By the end 
of the day we 

sought to have:
A strategy that 

provides a 
route map 
for actions 

Pledges of 
support to 

broad based 
campaigns 

The theme of the second day 
focused on practical action and 
steps and would take the form of 
two or three initiatives set out by 
members and which members 
could sign up to and support. 
This would be done by exploring 
what form of support is 
needed,e.g. media, campaigning, 

public affairs, development, 
fundraising, research and 
analysis etc. 
Karen Chouhan, an 
independent consultant and 
founder of Equanomics UK, 
was commissioned to produce 
and present the second briefing 
paper ‘Campaign Structures 

– Objectives, Outcomes 
& Consensus’. Five key 
considerations were put forward 
and the feedback was as follows:

Meaning, 
Rationale 
and Aims

•	 The focus needed to be 
on law reform but must not 
be too narrow

•	 Racism should be a 
central theme as it underpins 
all the problems being faced

•	 Joint action is of greatest 
value in campaigning

•	 Young people must be 
engaged – issues tackled 
must be relevant to the next 
generation

•	 There needs to be some 
form of network to ensure 
commonality of voice when 
speaking to Government/
policy makers and to spread 
the load and use all the 
expertise available

•	 There is a clear alliance 
between groups - we have 
the wheel, we just need to 
link it into the spokes!

•	 Must be done right, 
needs agreement across the 
board and should not be 
rushed

•	 Need to build on what is 
already working well

•	 There needs to be a focus 
on specific issues including: a) 
definitions of Gypsy, Traveller 
& Roma ethnicity; and, b) an 
effective and supported APPG

•	 There needs to be a 
centralized, prioritized list of 
campaigns and messages

•	 Must be built on trust

    
   Membership
•	 Membership should be 
open to all

•	 Social media should be 
used to increase membership 
and participation

 Administration 
and 

Management
•	 There should be two 
meetings a year

•	 There should be issue 
specific Hubs that meet 
throughout the year

•	 No one group should 
be dominant or lead but an 
organisation needs to be 
found that can service the 
network

•	 It must function with 
accountability

•	 It needs to be self-
governing and not overly 
formal in structure

continued.....
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Consensus Building
•	 Consensus should be established at the 
two annual meetings

•	 On-line voting was suggested as a way 
to contribute to consensus if unable to attend 
meetings

Influencing Social Policy
•	 A united voice will influence policy
•	 There is a need to build on existing 
initiatives

There was also discussion around 
the APPG. There was agreement 
that the APPG needed:
1.    to be more strategic

2.   to have greater involvement from more  
MPs

3.   a secretariat to service it

The final session of the day was facilitated by both 
Vandna and Karen and sought to extract clear 
areas of consensus and a set of action points 
to take forward. This session was very animated 
and it was clear that although the foundations 

of a sustainable working strategy had been laid 
down over the two days, there was still much 
to consider and agree upon. Perhaps the most 
strongly supported notion was the need to 
meet again and on a regular basis, preferably 
twice a year. Delegates clearly felt that coming 
together in this way was beneficial and would 
help to build consensus. After much debate, the 
following points were agreed:

The term Gypsy, Traveller and Roma 
Communities will be used in future

Groups will aim to meet nationally 
twice a year 

The following four initial Hubs will be set up:

a)        Voter Registration

b)        National Roma Strategy

c)         Health & Wellbeing 
(existing Hub to be expanded)

d)         Bi-annual Events                          
WHAT WOULD THIS HUB DO???

                  

          In addition, it was agreed that:

1. The next event would seek to include 
more small groups and young people.

2. Chris Whitwell would cascade and 
feedback from his meetings/attendance 
at the Equalities and Diversity Forum

3. The Travellers Aid Trust would seek 
funding to facilitate national meetings

It would be ill advised to push for formalized 
structures or hierarchies at this time and 

premature to expect concrete 
objectives and outcomes from a 
grouping of diverse communities 
with differing agendas and interests 
that is exploring how best to work 
together in a time of sweeping 
cutbacks and a hostile political 
climate - much work remains to be 
done.

Despite this, it is the Trust’s view 
that the two day residential was 
successful overall. It helped to 
bring people back round the table 
again and facilitated open and frank 
discussions. Our feeling is that this is 
the beginning of what will be a slow 
and delicate process of rebuilding 
mutual trust and co-operation, 
capitalizing on the excellent work 

and initiatives already taking place and gaining 
strength by tapping into other race and equality 
forums.

“This meeting was a valuable initiative 
despite unclear final decisions 
(inevitable). The real value was common 
ground which everyone was surprised to 
realize we had.”
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Homeless in 
DerbysHire

We have been acting for a 
Gypsy family in Derbyshire 

who have been resorting to 
the area for many years. Due 

to pressing circumstances they 
needed an authorised place to 

stop. Initially the local authority 
in question offered bricks and 

mortar accommodation. A 
judicial review application was 

lodged. Very soon thereafter 
the local authority obtained 

planning  permission for a 
temporary site for the family 

and we are now awaiting 
for that site to be set up. In 
due course we trust that a 

permanent site will be identified for the family.

Homeless in lonDon

We continue to act for an Irish Traveller woman who has 
resorted to the area of a particular London Borough since 
1982 and who has, for a long time now, been seeking an 
authorised pitch. Her homeless appeal challenging an offer 
of bricks and mortar accommodation has just taken place 
and judgment is awaited. In the meantime the council 
continue to pursue injunction action against her trying to 
ban her from 58 open spaces in the Borough.

Watch this open space!

Cautionary tale

Jimmy Turner is a Romani Gypsy who moved on to 
a small piece of land which was disused. Nobody 
knew who the owner of this unregistered piece of 
land was. Mr Turner has been living there for several 
years and has, indeed, obtained planning permission 
to live there in his caravan. He was concerned that 
somebody might try to register the land in their 
name without him knowing. He applied for a caution 
against first registration but this was refused. He 
applied to the Chancery Division to try and overturn 
this decision but, unfortunately, his application was 
unsuccessful. Nevertheless the Land Registry are now 
well aware of Mr Turner’s presence and we trust that, 
if someone does seek to obtain first registration, he 
will be informed.

Turner v Chief Land Registrar

A copy of the judgment can be obtained from the CLP 
website.
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TRAVELLERS ADVICE TEAM AT 
COMMUNITY LAW PARTNERSHIP

PLANNING FOR THE FUTURE?
Local authorities are meant to have a 5 year deliverable supply of 

Gypsy and Traveller sites in place by March 27th 2013.  
If they don’t.....what happens next?

For advice on this and on other issues relating to unauthorised 
encampments, evictions from rented sites, planning, homelessness and 

related matters, please telephone the Travellers Advice Team on their new 
Advice Line:- 

0121 685 8677
The line is available Monday to Friday 9.00 am to 5.00 pm. 

 No operator service – get straight through to an expert.

Our contact details are:- 
The Community Law Partnership Ltd Tel: 0121 685 8595 (switchboard)
4th Floor Ruskin Chambers  Fax: 0121 236 5121
191 Corporation Street Email – office@communitylawpartnership.co.uk
Birmingham  B4 6RP

© Derbyshire Gypsy Liaison Group.Corbriggs Caravan Site in the 1960’s.
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AWARD FOR ROSALEEN

At the Legal Aid Lawyer of the Year awards in 2012 one of CLP’s 
partners, Rosaleen Kilbane, won the  

Social Welfare Lawyer of the Year award. 

Well done and well deserved, Rosaleen.

THANKS

Thanks to Siobhan Spencer,  Derbyshire Gypsy Liaison Group and Susan Alexander for 
kindly providing some excellent photographs.

Thanks to Emma Westwood, TAT Administrator, for organising this edition of TAT news.

Thanks to our printers, Fizzy Fish and to our designer for this edition, Jo Blick, who can 
be contacted by email  jo@grabart.org.

On behalf of all Gypsies and Travellers, thanks to the wonderful Gypsy and Traveller 

support and campaigning groups. 

Full details of national and local groups can be found on our website at: 

www.communitylawpartnership.co.uk 
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The Travellers Advice Team (TAT)
is part of                                                                                                

Community Law Partnership Ltd (CLP) 

4th Floor Ruskin Chambers, 
191 Corporation Street, 
Birmingham B4 6RP

DX: 23525 Birmingham 3

Tel: 0121 685 8595 

Fax: 0121 236 5121

TAT National Telephone Advice 
Line: 0121 685 8677
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